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AS  it  is  not  the  Dejign  of  the  following  Sheets  to  cafl  the  popular 
Odium  on  either  of  the  Parties ,  but  merely  to  expofe  the  Attempt 
to  obtain  RedreJ's  in  behalf  of  the  Defendant ,  and  in  his  Abfence , 
againfl  a  legal  Determination  of  the  Suit ,  by  a  Method  entirely 
new ,  unconjlitutional  and  illegal ;  a  particular  Detail  of  the  Evi¬ 
dence  on  both  Sides  is  caref  ully  avoided. 

The  flrange  and  unnatural  Conflrudlion  which  has  been  lately  given  to 
his  Majefly  s  Royal  Order ,  with  a  View  to  countenance  the  Appeal  fought 
for  in  behalf  of  the  Defendant ,  .and  the  dangerous  Tendency  of  fuch 
a  Conftruflion ,  dre  the  Objects  which  the  Editor  has  in  V tew.  This 
Conftrudlion  mufl  indeed  be  alarming  to  every  Britifh  SubjeEl ;  who , 
among  the  many  invaluable  Privileges ,  by  which  he  is  diftinguifhed 
from  the  Subjects  of  other  Princes ,  will  naturally  ejleem  a  Trial 
bv  his  Peers  as  one  of  the  greatejl  —  In  fort  it  is  a  ConftruEhon 
which  fubverts  the  antient  and  fundamental  Law  of  the  Land , 
renders  all  Property  in  the  Colonies  precarious  and  of  little  V alue , 
and  the  Method  of  obtaining  Juftice  extremely  dilatory ,  and  ex  ten- 
fvely  ruinous  to  the  Litigants . 

But  to  few  the  pernicious  Confequences  of  this  ConflruSfion , 

Arguments  need  not  here  be  urged - Elis  Honour  the  Chief 

Juft  ice  has ,  in  the  legal  Difcharge  of  his  important  Trujl ,  affigned 
fuch  Reafons ,  as  muft  be  fufficient  to  expofe  the  jalfe  and  pernici¬ 
ous  Dottrine ,  that  the  Crown  by  its  Inftrudion  defigned  to 
change  the  Laws  of  the  Land,  or  to  execute  Juftice  by  other 
Means  than  are  known  in  the  Mother  Country. 
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,  -f  Proceedings  i„  tU,  Caufi  a i  an  here  fuimittoi 

n  ,  Jit ,1  W  ,k  Cm’“of  Ju  c  - 
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an  entitled  ,o  ,aj„  a,  thofe  wbofe  Duty  itTuo^pZa  ttmt 

*L  ffrlu  -f'  *hetr  lnvaluable  Rights  and  Privileges  may  be 
‘  Pr  ’ft  °fthis  unexampled  Attempt  to  divert  the  Channel  of  JuJlice. 


.  Thomas  For  fey, 
againft 

Waddel  Cunningham. 


Report  of  an  Action  of 
Affault ,  Battery  and 
►  W'ounding^  tried  in  the 
Supreme  Court  of  New - 
Torky  October  1 764. 


This  Suit  was  brought  for  a  violent  Affault,  Battery,  and 
Wounding,  committed  by  the  Defendant  on  the  Plaintiff,  on 
the  28th  Day  of  July  1763.  The  Chief  Juftice,  on  a  Petition 
and  Affidavit  of  the  Violence  of  the  Battery,  gave  his  Order 
For  holding  the  Defendant  to  Bail,  in  ^.5000. 

Upon  the. Return  cf  the  Writ  in  O&ober  Term  1763,  the  Plaintiff 
declared,  in  the  ufual  Form  ;  and  after  an  Imparlance  to  January  Term 
following,  the  Defendant  pleaded  the  general  Iffue,  Not  Guilty. 

In  April  Term  1764,  the  Defendant  moved  the  Court  for  a  flruck 
Jury,  which  Motion  was  granted,  and  a  Jury  was  accordingly  flruck 

during  the  Term. 

In  Oftober  Term  following,  the  Caufe  came  on  regularly,  to  be  tried 
by  the  Jury  that  had  been  ftruck  at  the  Defendant’s  Requcft. 
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The  Trial  lafled  near  twelve  Hours,  in  the  Courfe  of  which,  the 
Proof  of  the  Battery  was  fo  full  and  clear,  that  the  Defendant  relied  only 
on  fome  Evidence  in  Mitigation  of  Damages,  in  the  Produdion  of  which, 
the  fulleft  and  faircft  Scope  was  given  to  him. 

There  were  three  Gentlemen,  of  Council  for  the  Plaintiff,  and  four 
lor  the  Defendant  ;  the  Witneffes  on  both  Sides  were  very  fully  and 
circumftantially  examined,  and  the  Evidence  as  fully  and  circumftantially 
fummed  up  by  the  Council,  for  both  Parties  :  The  Jury  went  from 
the  Bar  late  in  the  Evening,  and  returned  to  it  the  next  Morning  with 
their  privy  Verdid  ;  by  which  they  found  the  Defendant  Guilty  of  the 
TrefpaflJ  Affault,  Battery  and  Wounding  charged  in  the  Plaintiff’s  Decla¬ 
ration  ;  and  affeffed  the  Plaintiff’s  Damages,  at  one  thoufand  five  hun¬ 
dred  Pounds,  and  his  Cods  at  fix  Pence. 

On  Saturday,  the  lad  Day  of  the  Term,  the  Defendant’s  Council 
moved  the  Court,  to  let  afide  the  Verdid,  for  the  Largenefs  of  the 
Damages  •,  but  the  Court  conceiving  that  the  Damages  were  not  excef- 
five,  rejeded  the  Motion,  and  ordered  Judgment  to  be  entered  for  the 
Plaintiff.  The  Defendant  being  abfent* beyond  Sea,  Robert  R.  Waddel 
who  ads  for  him  under  a  Letter  of  Attorney,  then  came  up  to  the 
Bench  •,  and  prefented  to  the  Judges,  a  Petition  to  admit  an  Entry  of  an 
Appeal  to  the  Governor  and  Council,  and  a  Bond  with  Security,  as 
grounded  upon  the  Inflrudion.  The  Court  differed  no  Entry  to  be 
made,  and  returned  the  Papers ;  declaring  no  fiich  Appeal  would  lie,  and 
that  the  Inflrudion  was  not  defigned  to  favour  any  other,  than  a  Re-, 
moval  by  Writ  of  Error — The  Inflrudion  is  in  thefe  Words.? 

“  Our  Will  and  Pleafure  is,  that  you  or  our  Commander  in  Chief 
of  our  faid  Province  for  the  Time  being,  do  in  all  civil  Caufes  on  Ap* 
plication  being  made  to  you,  or  the  Commander  in  Chief  for  the  Time 
being  for  that  Purpofe,  permit  and  allow  Appeals  from  any  of  the 
Courts  of  common,  Law  in  our  faid  Province,  unto  you  or  the  Com¬ 
mander  in  Chief,  and  the  Council  of  our  faid  Province  ;  and  you  are 
for  that  Purpofe  to  iffue  a  *  Writ  in  the  Manner  which  has  been  usually 
accuftomed ,  returnable  before  yourfelf  and  the  Council  of  our  faid  Pro¬ 
vince,  who  are  to  proceed  to  hear  and  determine  fuch  Appeal ;  wherein 
fuch  of  our  Council  as  fhall  be  at  that  Time  Judges  of  the  Court,  from 
whence  fuch  Appeal  fhall  be  fo  made  to  you  our  Captain  General,  or  to 
the  Commander  in  Chief  for  the  Time  being,  and  to  our  laid  Council 

as 

*  No  other  than  a  Writ  of  Error,  has  ever  been  until  the  prefent  Inftance,  iffued  in  this  Province, 


as  aforefaid,  fhalj  not  be  permitted  to  vote  upon  the  faid  Appeal ;  but 
.they  may  neverthelefs  be  prefent  at  the  hearing  thereof,  to  give  the 
Realons  of  the  Judgment  given  by  them  in  the  Caufes  wherein  fucr, 
Appeals  iball  be  made.  Provided  neverthelefs  that'in  all  fuch  Appeals, 
the  Slim  or  Value  appealed  for,  do  exceed  the  Sum  of  three  hundred 
Pounds  Sterling,  and  that  Security  be  firftduly  given  by  the  Appellant, 
to  anfwer  fuch  Charges  as  (hall  be  awarded,  in  Cafe  the  firft  Sentence 
be  affirmed  ;  and  if  either  Party  lhall  not  reft  fatisfied  with  the  Judgment 
of  you  or  the  Commander  in  Chief  for  the  Time  being  and  Council  as 
aforefaid.  Our  Will  and  Pleafure  is,  that  they  may  then  appeal  unto 
us  in  our  Privy  Council;  Provided  the  Sum  or  Value  fo  appealed  for  unto 
us  exceed  five  hundred  Pounds  Sterling,  and  that  fuch  Appeal  be 
made  within  fourteen  Days  after  Sentence,  and  good  Security  given  by 
the  Appellant,  that  he  will  effeaually  profecute  the  fame,  and  anfwer 
the  Condemnation;  as  alio  pay  fuch  Cods  and  Damages  as .  a  e 
awarded  by  us  in  Cafe  the  Sentence  of  you  or  the  Commander  in  Chiei 
for  the  Time  being  and  Council,  be  affirmed  ;  Provided  neverthelefs, 
where  the  Matter  in  Queftion  relates  to  the  taking  or  demanding  any 
Duty  payable  to  us,  or  to  any  Fee  of  Office  or  annual  Rent,  or  Other 
fuch  like  Matter  or  Thing,  where  the  Rights  in  Future  may  be  bound, 
in  all  fuch  Cafes  you  are  to  admit  an  Appeal  to  us  in  our  1  nvy  Coun¬ 
cil  though  the  immediate  Sum  or  Value  appealed  for,  be  of  a  left 
Value  and  it  is  our  further  Will  and  Pleafure,  that  in  all  Cafes  where  by 
your  Inftruftions  you  are  to  admit  Appeals  to  us  in  our  Privy  Council, 
Execution  be  fufpended  until  the  final  Determination  of  fuch  Appeals,  unlefs 
good  and  fufficient  Security  be  given  by  the  Appellee,  to  make  ample 

Reftitution  of  all  that  the  Appellant  (hall  have  loft  by  Means  of  fuch 
Judgment  or  Decree,  in  Cafe  upon  the  Determination  of  fuch  Appeal, 
luch° Decree  or  Judgment  ffiould  be  reverfed,  and  Reftitution  awarded 

to  the  Appellant.’  / 

«  |  \  *  • 

A  true  Copy,  examined  by 
*  .  ,  Gw.  BANYAR,  D.  Cl.  Con. 

'  '  *  *  ,  <  i 

a  w  niv.  after  the  'Cofts  de  Increments  were  taxed,  and  Ju'dg- 

m,i  «lSZ  Mr  CW  Mk. ,  I* 

he  was  ferved  with  an  Inftrument  in  writing,  under  the-  Great  Seal  of 


the  Colony,  in  the  Words  following. 
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(TJEORGE  the  Third,  by  the  Grace  of  GOD,  of  Great  Britain, 

^rf-C(  aKf  heland>  KlnS >  Defender  of  the  Faith,  &c.  To  our 
Coief  Juft  ice  and  ether  cur  fudges  of  our  Supreme  Court  of  Judicature 
for  our  Province  of  New-h  ork,  in  North  America ;  and  to  all  and  ever, 
cur  Officers  of  the  fame  Court,  either  Judicial  or  Minifterial,  and  to 

e™7,  tvTft  wfllasl°  aU others  ™hom  it  may  concern.  Greeting: 
h  II  ERE  AS  of  our  Royal  Dignity  and  by  our  InftruRions  to  our  Cap¬ 
tain  General  and  Governor  m  Chief  of  cur  Province  of  New-Tork  afore- 
fatd  for  the  Time  being.  All  Appeals  from  any  of  our  Courts  of  Law 
within  toe  f aid  Province  fhould  be  heard  and  determined  before  our  Lid 
Governor  and  Council  ;  and  now,  on  the  Part  of  Waddel  Cunningham 
againft  woom  a  VerdiR  was  given  in  a  Plea  of  trefpajs  and  Affault,  a) 
Aoe  Suit  of  Thomas  Forfey,  at  our  Supreme  Court,  holden  for  our  faid 

Province  of  New-Tork,  the  Twenty  fixth  Day  of  ORo.  Infant-,  we  con - 

man...  you  and  every  of  you,  therefore,  that  you  and  every  of  you,  wholly 
forbear  proceeding  or  taking  any  Step  further  againft  the  faid  Waddel 
■wUnmngham,  on  the  faid  Verdict ,  until  the  Caufe  and  Merits  thereof  be 
.-.Hard  before  our  Governor  and  Council  of  the  Province  of  New-Tork  afore- 
jaid,  ( agreeable  to,  and  in  Conformity  with  our  faid  Royal  InftruRions 
as  ej  or. eft aid,  bearing  Date  the  Sixth  Day  of  July,  one  thoufand  Jeven 
hundred  and  fixty-one,  in  the  firft  Tear  of  our  Reign)  as  you  will 
emfwer  the  fame  at  your  Peril ;  nor  fh  all  you  in  any  wife  omit  acquainting 
him  the  faid  Thomas  Forfey  herewith,  returnable  in  Fourteen  Days 
from  the  Date  hereof,  before  our  Governor  and  Council  at  Fort  George  in 
the  City  of  New  York,  in  our  Province  of  New-Tork  af or ef aid,  where 
you  Jhall  then  have  this  Writ.  Witness  the  Honourable  Cadwallader 
Colden,  Efq-,  at  our  Fort  in  New-Tork  aferefaid,  the  thirty  firft 
Day  of  ORober,  in  the  year  of  our  Lord,  one  thoufand  feven  hundred 
and  fixty-four,  and  in  the  fifth  Tear  of  our  Reign. 

A  true  Copy  examined  with  the  Original, 

By  Gw.  Banyar,  D.  Cl,  Con. 


.  Ttle  Chief  Juft  ices  proceeded  to  finilh  the  Taxation,  notwithftand- 
mg  the  Service  of  this  Inftrument,  and  figned  the  Judgment.  This  In¬ 
strument  was  alfo  ferved  on  the  Clerk  of  the  Supreme  Court,  who  in 
Confequence  thereof  refufed  to  feal  the  PlantifFs  Execution,  which  was 
tendered  to  him  for  the  Purpofe  ;  and  by  this  Means  the  Plaintiff 
v  hitherto  prevented  from  levying  his  Damages  and  Cofts.  A  few  Days 

after. 
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after,  another  Inftrument,  under  the  fame  Seal,  was  ferved  on  the 
Chief  Juftice,  in  the  Words  following, 

EORGE  the  Third,  by  the  Grace  of  GOD,  of  Great-Britain, 
If  France  and  Ireland:,  King,  Defender  of  the  Faith,  isc,  I  o  our 
Chief  Juftice  and  other  the  Judges  of  our  Supreme  Court  of  Judicature, 
for  our  Province  of  New-York,  in  North- America,  and  to  all  other 
the  Officers  of  our  fame  Court ,  whom  it  /hall  or  may  concern,  greeting  : 
IV  HE  RE  AS  by  cur  Writ  to  you,  and  every  of  yen  dire  fled,  we 
lately  commanded  you,  that  all  further  Proceedings  Jhculd  be  ftay  d  on 
the  Verdill,  obtained  againft  Waddel  Cunningham,  at  the  Suit  of  Tho¬ 
mas  Forley,  on  a  certain  Plea  of  Frefpajs  and  Affault,  tried  by  the  Ju- 
rors  of  our  Sovereign  LORD ,  the  now  King ,  at  our  laft  Supreme  Coui  i, 
holden  for  our  Province  aforefaid,  until  the  Merits  and  Matter  thereof 
fhould  be  heard  before  our  Governor  and  Council  of  our  faid  Province,  for 
the  Dime  being,  ( agreeable  to  our  Royal  Inftrublions ,  in  the  jiud  Hi,: 
mentioned )  on  the  Appeal  of  the  faid  Waddel  Cunningham;  in  Confe- 
quence  whereof ,  and  for  the  fully  enabling  our  faid  Governor  and  Councn, 
to  determine  the  Matter  of  the  faid  Verditl ;  IVe  further  command  and 
ftriiily  enjoin  you,  and  every  of  you,  that  laying  aftde  all  other  Matters 
and  ihings  whatsoever,  you  caufe  all  and  every  the  Proceedings  againft 
the  (aid  Waddel  Cunningham,  whether  by  Bill,  Plaint,  or  otherwise, 
whereon  the  faid  Verdi  It  was  obtained,  to  be  brought  before  our  fata 
Governor  and  Council,  at  Fort-George,  tn  our  City  of  New-York, ,  and 
Province  aforefaid,  at  the  Return  of  the  faid  Writ  being  the  our- 
teenth  Day  of  this  Inftant  November,  as  you  will  anfwer  the  Neglett  at 
your  Peril  and  that  you  have  then  there  this  Writ,  returnable  on  the 
fame  Day,  and  at  the  fame  Place.  Witness  the  Honourable  Cadwal- 
lader  Colden  Efquire,  our  Lieutenant  Governor,  and  Commander  in 
Chief  of  our  Province  of  New-York  aforefaid,  the  fecond  Day  of  N°- 
vember,  in  the  Tear  of  our  Lord,  one  thoufand  feven  hundred  and 
fixty  four,  and,  in  the  fifth  T tar  of  our  Reign. 


*■  * 

The  Chief  Juftice,  on  the  Day  mentioned  for  their  Return,  delivered 
the  two  Inftruments  to  the  Lieutenant  Governor  and  Council,  and  af-. 
figned  his  Reafons  for  not  returning  them  in  Form,  and  requefted  Time 
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wri,ins’  w“  h= *«*  *■«*  », » 

•  ,  T  • 

Buc  that  they  may  have  their  proper  Weight  it  feemsevtwV  , 

prefix  to  them  the  Oath  which  the  judges  take’ at  the  Time  ioh 
Appointment,  which  is  in  thefe  Words.  ^  of  their 

\r  E  faa[}  fwlari  lhat  «*//  and  lawfully  ye-  [hall  ferve  our  TDRn 

fully  ye  J hall  counfel  the  King  in  his  Bufinefs,  Ld  that' ye  fhlllZ't 
Lounjelncr.  affent  to  any  Thing  which  may  turn  him  in  Damage  or 

cffi/ZVPnTJP  T7- "  ci!“ri  “d  **  »  m  «»'*»» 

6  or  f  fm‘ fon  °f  him,  whereof  ye  [hall  not  caufe  him  to  be 

warned  by  yourfelf  or  by  ether  ;  and  that  ye  [hall  do  equal  Law  and 
Execution  of  Right  to  all  bis  Subjects,  rick  and  poor,  without  having 
Regai  d  to  any  p  erf  on  ;  And  that  you  take  not  by  yourfelf,  or  by  other  trf 

It  ST  Gif,‘  R'™r4-  1  «»  Jr  %k, r,  Ziff 

other  Thing  which  may  turn  to  your  Profit,  unlefs  it  be  Meat  or  Drink 
and  that  of  [mail  Value,  of  any  Man  that  fh  all  have  my  Plea  or  Proccfs 
hanging  before  you,  as  long  as  the  fame  Procefs  (hall  fo  be  hanging,  nlr 
after  fog  the  fame  Caufe  ■  and  that  ye  take  no  Fee,  as  long  as  ye  /hall 
be.  Jufiice,  nor  Robes  of  any  Man,  great  or  fmall,  but  of  the  King 
himfelf  ;  and  that  ye  give  none  Advice,  nor  Counfel  To  no  Man,  great 

Z/Zfii  f  n°9afewhere  the  KinS  ^  Party  ;  And  in  cafe  that  Ly  of 
■Psat  Eft  ale  or  Condition  they  be,  come  before  you  in  your  Seftions  with 

horce  ana  Arms,  or  otherwife,  againft  the  Peace,  or  againll  the  Form 

■?/  the  Statute  thereof  made,  to  difturb  Execution  of  the  common  Law,  or 

■o  menace  the  People,  that  they  may  not  purfut  the  Law,  that  ye  fhall 

auje  tear  Bodies  to  be  arrefted  and  put  in  Prifon -,  and  in  Cafe  they  be 

Za  fVe  CaZSt  ZT?  thf  ye  Certify  tbe  Xi»£  of  their  Names, 
^d  oj  their  Misprtfion  haftily,  fo  that  he  may  thereof  ordain  a  conve- 

nable  Remedy  -  And  that  ye  by  yourfelf,  nor  by  other,  privily  nor  apertly 

maintain  any  Plea  or  Quarrel  hanging  in  the  King's  Court,  or  elfewhere 

in  the  Country,  And  that  you  deny  to  no  Man  common  Right,  by  the 

ing  s  Letters,  nor  none  other  Man's,  nor  for  none  other  Caufe,  and  in 

Lale  any  Letters  come  to  you  contrary  to  the  Law,  that  ye  do  nothing 

by  fuch  Letters ,  but  certify  the  King  thereof ;  and  proceed  to  execute 

the  Law— notwithftanding  the  fame  Letters;  and  that  ye  (hall  do 

and  procure  the  Profit  of  the  King  and  of  his  Crown,  with  all  Things 

where 
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where  ye  may  reafonably  do  the  fame;  and  in  Cafe  ye  be  from  henceforth 
found  in  Default  in  any  of  the  Points  a  for  ef aid,  ye  fhall  be  at  the  King's 
tVill,  of  ■  Body ,  Lands  and  Goods ,  thereof  to  be  done  as  fhall  pleafe  him. 

So  help  you  GOD. 

The  above  is  a  true  Copy  of  the  Oath  adminiftered  to,  and  taken  by  the 
Judges  of  the  Supreme  Court  of  the  Province  of  New-York ,  in 
rfpril,  1763.  Examined  with  the  Records  in  Lib.  Commiflions,  C. 
Page  250. 

Examined  this  ift  November ,  1 764. 

By  Gw.  Banyar,  D.  Seer 9y. 
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The  Steps  taken  on  the  Exhibition  of  the  Chief  Juftice’s  Rea- 
fons,  and  the  Reafons  themfelves  will  appear,  from  the  following 
Minutes  of  that  Day, 

At  a  Council  held  at  Fort-George ,  in  the 
City  of  New-York ,  on  Monday  the  Nine¬ 
teenth  Day  of  November ,  1764. 

PRESENT, 

The  Hon.  Cadwallader  Golden,  Efq;  Lieut. 

Governor,  &c. 

Mr.  Horfmanden , 

Mr.  Watts, 

,  Mr.  Walton, 

Mr.  De  Lancey , 

MR.  Chief  Juftice  read  and  delivered  into 
the  Court,  his  Reafons  for  not  making 
^  Return  on  the  Writs  iffued  in  this  Caufe,  and 
then  withdrew.  Which  Reafons  were  ordered 
to  be  entered,  and  are  as  follow  ; 

REASONS 


Farl  of  Stirling, 
Mr.  Apthorpe, 
Mr.  Reade. 


Waddel  Cunningham , 


againft 


Yhomas  Forfey . 
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R  E  A  S  O  N  S  offered  by  Daniel  Horfmanden ,  Efq  ;  Chief 
Juftice  of  the  Province  of  New- York,  to  his  Honour  the 
Lieutenant  Governor  and  the  Honourable  His  Majefty’s  Coun¬ 
cil  for  thefaid  Province,  againft  returning  an  Inftrument  under 
Seal,  whereby  all  Proceedings  on  the  Verdidt  lately  obtained  by 
the  faid  Thomas  For  fey,  againft  the  laid  Waddel  Cunningham 
in  the  Supreme  Court,  ate  commanded  to  be  ftayed,  and  ano~ 
ther  Inftrument  under  Seal,  whereby  the  juftices  of  the  laid 
Supreme  Couit  are  commanded  to  caule  the  Proceedings  where¬ 
on  the  faid.  .Verdidt  was  founded,  to  be  bro’t  before  the  Lieu¬ 
tenant  Governor  and  the  Council. 

I  beg  Leave  to  perfix  a  State  of  the  Proceedings  between  the  Parties, 
not  only,  the  more  clearly  to  avail  myfelf  of  thofe  Reafons,  but  alfo,  in 
Compliance  with  my  Oath  of  Office,  by  which  I  am  bound  to  certify 
the  King’s  Majefty,  of  the  Proceedings,  on  which  thofe  Inftruments 
(which  I  confider  as  Letters  in  Delay  of  Juftice)  are  faid  to  be  grounded. 

On  W  ednefday  laft,  I  brought  into  this  Court  &hofe  Letters,  and  as 
both  the  Prohibition,  and  Command,  appeared  to  me  unwarrantable, 

I  thought  it  my  Duty  to  obey  neither  ;  but  to  lay  the  Inftruments  be¬ 
fore  you,  and  to  aftign  my  Reafons,  for  the  Part  I  adled,  on  this  new, 
and  extraordinary  Occafton.  —The  Liberty  you  gave  me  to  reduce  the 
Subftance  of  what  I  then  offered  to  Writing,  as  it  affords  me  an  Oppor* 
t unity,  to  exprefs  myfelf  with  greater  Perfpicuity,  is  an  Indulgence,  for 
which  I  return  your  Honour  and  the  Council  my  hearty  Thanks. 

The  Suit  which  occafioned  thofe  Letters  to  the  Judges  (for  they  are 
directed  to  us  all)  was  an  Adtion  of  Trtfpafs  brought  in  the  Supreme 
Court  •,  in  which  the  Plantiff  Forfey  declared  for  an  Aftault,  Battery, 
and  wounding,  to  his  Damage  £.5000  ;  upon  which  the  Caufe  was  at 
Iftue  on  the  Plea  of  not  Guilty  ;  and  the  Jurors  in  the  laft  Term  of 
October,  found  for  the  Plantiff*,  and  affeffed  his  Damages  at  £.  1500. 

The  Pannel  confided  of  a  fpecial  Jury  of  Freeholders,  ftruck  at  the 

Defendant’s  Requeft - No  Challenges  were  made  to  either  of  them — 

The  Trial  took  up  twelve  Hour§-- —  No  Evidence  that  was  offered,  by 
cither  Party  was  refufed  to  be  admitted  by  the  Court  —  All  the  Judges 

were  upon  the  Bench - The  Plantiff  had  three,  and  the  Defendant 

four  Gentlemen  attending  as  their  Council  *—  The  Proofs  were  largely 

fummed 
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I  .  !  , 

fiimmed  upon  both  Sides;  and  the  Bar*  and  Country,  muft  unanimouOy 
declare,  that  the  TYial  was  regular,  and  folemn ;  and  conduced  with 
the  utmoft  Fairnefs  and  Deliberation. 

On  the  27ft  of  the  Month,  tho’  the  lad  Day  of  the  Term,  on  which 
no  fpecial  Motions  are  made,  the  Council  for  the  Defendant  were  indul¬ 
ged  with  a  Motion  for  a  new  Trial.  But  no  Reafon  being  affigned,  but  a 
Complaint  that  the  Damages  were  exceffive  (which  did  not  appear  to 
the  Court  to  be  well  founded)  and  the  Trefpafs  being  very  atrocious, 
and  the  Proofs  clear,  the  Court  over-ruled  the  Motion. 

It  affords  (Irong  Ground  of  Prefumption  that  the  Procefs  and  Plead¬ 
ings  are  regular,  fince  no  Writ  of  Error  has  been  yet  offered  to  us  - - 

TheVerdidl  of  the  Jury  muff  therefore  be  the  foie  Caufeof  Complaint; 
and  Relief  againft  that,  is  now  expected  from  your  Honours. 

Thisfeemsto  be  founded  upon  an  erroneous  Interpretation  of  the  thirty 
fecond  Indrudion,  given  by  his  Majefly  to  the  Governor  of  this  Pro¬ 
vince  :  A  Condrudion  which  I  could  not  countenance,  by  an  Obe¬ 
dience  to  the  Letters  fent  to  me  ;  for  the  following  Reafjns, 

I.  Becaufe  it  fuppofes  the  Royal  Order  to  aim  at  altering  the  antient 
and  wholefome  Laws  of  the  Land. 

By  the  common  Law  of  England  the  Trial  of  Fads  is  entruded  to 
the  Jury  ;  and  the  Power  to  declare  the  Law  upon  them,  is  committed 
to  the  King’s  Judges— Thefe  are  didind  Provinces  ;  and  the  Limits  be¬ 
tween  them  guarded  by  invariable  Ufage  and  the  mod  incontedible  Au¬ 
thorities— The  Errors  of  the  Judges  may  be  corrected  by  fuperior 
Judicatories  ;  as  for  Indance,  thole  of  the  King’s  Bench  in  the  Ex¬ 
chequer  Chamber,  and  by  the  Houfe  of  Peers— But  in  all  thofe  Removes, 
the  Verdid  of  the  Jurors  differs  no  Re-examination,  but  is  final  and 
decifive  : — This  is  the  Law  at  Home. 

The  Supreme  Court  here  proceeds  in  the  Main,  according  to  the 
Pradice  of  the  Courts  . at  Weftminder  ;  and  the  Common  Law  of  Eng¬ 
land,  with  the  Statutes  affirming,  or  altering  it,  before  a  Legiflature 
was  eftabliffied  here,  and  thofe  palled  fince  fuch  Eftabliffiment,  ex- 
prefsly  extended  to  us,  with  our  legiQative  Ads  (which  are  not  to  be 
repugnant  to  the  Laws  of  England)  conditute  the  Laws  of  this  Colony  i 
And  tho’  there  are  many  I nftance\of  Judgments,  reverfed  and  affirmed. 
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in  a  Courfe  of  Error,  before  the  Governor  and  Council,  I  do' affirm, 
with  the  highed  Confidence,  that  not  one  Verdid  was  ever  re-examined 
by  any  fuperior  Judicatory  in  the  Province.  * 

An  Attempt  then  to  re-examine  the  Verdid  of  a  Jury,  is  repugnant 
to  the  Laws,  both  of  England  and  this  Colony —This  is  well  known, 
to  the  Crown  and  to  fuppofe  that  his  Majedy  defigned  to  change  the 
Law,  and  that  too  in  one  of  its  moft  important  Articles,  is  certainly 
ablurd,  and  being  dangerous  both  to  the  Prerogatives  of  the  Crown  and 
the  Liberty  and  Safety  of  the  Subjed-;  it  is  in  my  humble  Opinion 
highly  criminal  to  aflert,  that  the  King’s  Order  has  any  fuch  Aim.  Nor, 

II.  Is  there  any  Shadow  of  Reafon,  from  the  Words  of  the 
Indrudion,  to  countenance  fuch  a  bold  Interpretation. 

’Tis  true,  the  Governor  is  to  permit  and  allow  Appeals  from  the 
Courts  of  common  Law  •,  and  who  can  deny,  but  that  in  Common 
Speech,  the  bringing  of  a  Writ  of  Error,  as  it  carries  the  Caufe  from  a 
lower  to  a  fuperior  Tribunal,  is  an  Appeal  ?  — And  furely  that  mud  be 
the  bed  Explication, which  fatisfies  the  Term,  without  altering  the  Law  • 
elpecially  if  we  confider  that  the  Royal  Indrudions,  given  before  the 
Year  1753,  adopted  that  very  Term,,  as  applicable  to  Cafes  of  Error, 
the  Words  of  the  former  Indrudions  running  thus  :  You  are  46  to  ah 
cc  low  Appeals ,  in  Caje  of  Errors,  from  any  of  the  Courts  of  Common  Law ” 
and  that  fuch  is  the  meaning  of  the  Appeals  mentioned  in  the  prefent 
Indrudion  as  it  is  underdood  by  his  Majedy  in  Council,  will  appear 

from  the  cafe  of  Gordon - and  Lowther ,  2d  Lord  Raymond  1447. 

Add  to  this  that  the  prefent  Indrudion,  does  itfelf  refute  the  Interpre¬ 
tation  upon  which  this  Meafure  is  founded  •,  for  you’ll  be  pleafed  to 
obferve, 

id.  That  the  Truth  is,  that  all  the  Appeals  we  have  had  (I  ex¬ 
cept  none)  have  been  in  Error,  and  profecuted  by  Writs  of  Error, 
and  it  being  his  Majedy ’s  Pleafure  that  the  Governor  upon  Ap¬ 
peals  dial!  41  ilTue  a  Writ  in  the  Manner  which  has  been  ufually 
accudomed”.  No  other  Appeal,  than  by  fuch  Writ,  is 
direded. 

adly.  The  Judges  of  the  Supreme  Court,  though  Members 
of  the  Council,  are  forbid  to  Vote  on  “The  Decifion  above  : 

for 


for  which  I  can  aflign  no  other  Reafon,  than  becaufe  they  are 
fuppofed  to  have  prejudiced  the  Caufe,  efpecially  as  Leave  is 
neverthelefs  given  them,  to  render  the  Reafons  of  their  Judg¬ 
ment,  as  the  Judges  do  in  England ,  upon  Error  brought  before 
the  Peers.  And  as  they  are  only  Judges  of  the  Law  and  not 
Triers  of  the  Fadts  ;  thefe  Claufes  evidently  imply,  that  the 
Appeal  given,  is  only  in  Error,  and  not  upon  the  Verdidt  of 
the  Jury. 

Befides  this,  numberlefs  Objedlions  againft  a  contrary  Conftrudlion 
may  be  drawn  ab  Inconvenient: , — Permit  me  to  mention  a  few  ^ 

I.  Who  is  ignorant  that  in  the  Courts  of  Common  Law,  the 
Evidence  of  the  Witnefies  to  the  Jury,  is  all  viva  vcce? —  It 
refults  therefore,  that  they  can  tranfmit  nothing  but  a  Tranfcript 
of  the  Record,  which  contains  no  Part  of  the  Proofs— The 
Court  above,  remains  then  uninformed  of  the  Fadts  upon  which 
The  Verdidt  was  given,  and  cannot  adjudge  upon  them  with¬ 
out  a  Re-examination  of  the  Witnefies  •,  againft:  that  Attempt 
feveral  Objedlions  inftantly  occur.  —  I  will  hint  at  but  two  •, 

ift.  The  Caufe  muft  be  made  Res  integral  For  the  Want 
of  written  Memorials  of  the  firft  Evidence,  renders  it  impofli* 
ble  to  confine  the  Proofs  above,  to  what  they  were  in  the  firft 
Produdlion  to  the  Jury.  — And  fo  the  Trouble  and  Charge 
of  the  Trial  to  the  Parties,  Court  and  Country,  were  all  to 
no  Purpofe, — And, 

2dly.  It  tends  to  open  a  Flood-Gate  to  Perjury: — For  both 
Parties  being  now  apprifed  of  the  Proofs  which  were  fecret 
’till  the  firft  Trial,  every  Effort  will  be  made  to  blacken  the 
Charadler  of  the  moft  material  Witnefies,  and  to  fupply  all 
former  Deficiencies. 

And  from  thefe  Sources  fuch  Streams  will  flow,  as  would 
extort  the  Groans  of  all,  who  delight  in  the  due  Adminiftra- 
tion  of  Jufticc.  . 

I  Idly.  The  Appeal  contended  for,  impeaches  the  Wifdom  of  our 
Law  in  that  diftinguifhing  Article  of  Trials  by  Jury  ;  fince  all 
Verdidts  in  Caufes  above  the  Value  of  £.  300  Sterling  would  be 
worfe  than  in  Vain. 
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11  Id[  J;sWto  lTage  f  Spkit  "f  Liti§iournefs  ;  and  introduce 
rifhment  of'the  Countr°y.many  amihiS*  an<J  clle  3re«  Impove- 

^Ac'th,.?6  attendir,S  fudl  Appeals  will  be.intolerable— 

.  ,  r°0ps  bt  ore  the  Governor  and  Council  mull  neceffarily 

‘ST&'Jr  WTe'  “  F»'m  »h“  a™“‘"  °ll  the  X? 

'  CounrM  h  ,1  ,  ,°'  d*  Caule  to  his  Majefty  in  privy 

m  Yr  r  *  •  r1'  follow’  that  according  to  their  Ufage,  there 

onf  aiuroAinterr°Sat0rie'S  CrfJnc^° glories,  Examinati- 
And  h’Y/-  t  xamin“G  and  the  Produdion  of  Exhibits— 

Courts  will  15  YqUaln‘ed  7th  the  ProCtfs  of  the  C'V>1  Law 
common  7  m  d‘  7  ?grree’,  that  the  Evidence  introduced  on  a 
,  u  Y  1  rla  > ot  1  welve  or  Twenty-four  Hours,  efpeciallv 
when  T,tleS  t°  ,,a|  Eftates  are  in  Queftion,  and  Deeds  offered,* 
'll,  if  reduced  to  Writing,  (well  the  Jpojlels,  to  a  Size  fo 
™°uS,  that  the  Trouble  and  Charge  of  the  Suit,  will  often 

U  em  Kr  alUf  °f  the  ThiRg  in  dema"d-  And  it  may  be  of 
Off  A  °f'T  .  ’  ae’  i3S  3  fa,ther  Proof’  that  «  not  the 

MerS  I  !,'  '  ln(lra,0n’  t0  ali°W  ApPCaJs  l'P°n  the  "hole 

'Its  )  that  }  ou  have  not  Officers  to  tranfad  the  Bufinefs  that 
would  thereby  be  introduced  ;  the  Court  of  the  Governor  and 
Council  having  neither  a  Regifter,  nor  Examiner,  to  this  Day 
appointed  by  the  Crown.  y* 

V;h!C  wouJd  he  impofllble  for  thofe  Courts  of  Appeal- to  difeharge 

the  Duty  to  which  they  would  in  fuch  Cafe  be  obliged. _ The 

Governor  and  Council  mu  ft  fit  de  Die  in  Diem  all  the  Year 

Hsm’-  IT  thL*  Bufir^fs  of.  theT  Colony  —And  hew  then  can 

Afflfrs^/  w  ^  V°UnCl1’  bef,des  attending  to  the  arduous 
Raiis  of  Ins  Kingdoms,  examine  all  the  tedious  Complaints 

rought  up  from  all  the  Provinces  for  his  Royal  Decifion? 

VI  To  what  an  amazing  Infecurity  and  Danger  muft  the  Subjed 
ccording  to  this  Projed,  be  reduced  and  expofed  ? 

Let  me  fpecify  a  few  Inftances  ;  • 

rhp’p'  As  the  Ex  pence,  fo  the  Delays,  will  be  infinite— How  greatthen 

bauched  Tenant  will  *  , .  wrongful  PoffeiTor8  and  de- 

wifi  nav  tie  n  W  f,VC  Un'uft  Defence  ?  What  Trefpaffer 

pay  the  Damages  of  an  injured  Plantiff,  when  as  in  this  Cafe,  the 

Death 


Death  of  either  Party  is  the  perpetual  Extinction,  not  only  of  the  vSuit 
depending,  but  the  very  Caufe  of  Action  ?  What  Lofer  will  not  appeal 
upon  the  bear  Prefumption  that  the  fir  ft  Witneffes  againft  him  may  be 
dead,  or  abfent,  on  the  new  Trial  ? 

2d.  Witneffes  of  good  and  bad  Characters,  will  have,  in  Effeft, 
equel  Credit  with  the  judges  ;  for  they  and  thofe  by  whole  Teftimony 
they  are  to  be  fupported,  or  difcredited,  will  all  be  unknown  by  the 
Judges,  who  are  to  pronounce  upon  their  Evidence  on  Appeal. 

3d.  New  Modes  of  introducing  Proof  will  neceffarily  eftablifh  new 
Rules  relative  to  them  ;  and  as  all  fpecial  Laws,  cannot  be  forefeen  nor 
provided  for  •,  the  Subject  will  be  tried  by  new  Laws,  and  often  by  Laws 
unpromulged  *,  or  to  (peak  more  properly*  by  the  DiClate  of  Power 
without  Law. 

Thefe  are  fome  of  the  Reafons  which  induce  me  to  be  of  Opinion, 
that  the  King’s  Inftru&ions  do  not  countenance  the  Exercife  of  any  Ju¬ 
dicial  Authority  to  reverfe  .the  Verdict  of  a  Jury  : — And  as  they  give  me 
the  fulled  Satisfaction, — I  (hall  forbear  affigning  any  other,  tho’  there 
are  many — -The  firft  is  fufficient  for  us,  who  fit  as  Judges  —  The 
Law  warrants  no  fuch  Letters,  as  thofe  which  the  Defendant  fued  our, 

and  delivered  to  me - We  have  taken  the  Oath,  prefcribed  by  the 

Statute  of  the  18  of  Ed.  3.  and  have  fworn  to  deny  no  Man  common 
“  Right,  by  the  King’s  Letters,  nor  none  other  Man’s,  nor  for  none 
iC  other  Caufe,  but  to  proceed  to  execute  the  Law  notwithftanding  the 
“  fame  Letters.” 

Upon  the  whole  therefore,  l  cannot  avoid  complaining  of  thefe  Let¬ 
ters,  as  an  unwarrantable  Abufe  of  the  King’s  Name,  and  his  Judges  — 
He  that  fued  them  out  did  it  at  his  Peril,  and  ought  to  anfwer  the 

Contempt. - They  are  not  only  againft  Law,  but  couched  in  Terms 

very  difrefpeClful  :  We  are  commanded  to  obey  at  our  Peril;  and  as 
an  Outrage  upon  all  the  Rules  of  Decorum,  one  Part  of  the  abjeft  Duty 
injoined  upon  us  is,  to  notify  the  Plantiff,  For  fey,  even  of  the  Indignity 
offered  ns. 

I  have  only  to  add,  that  as  the  Power  of  adminiftring  Juftice,  is  one 
of  the  moft  important  of  all  Powers,  it  ought  not  to  be  affumed  with¬ 
out  the  cleareft  Authority— None  of  your  Predeceffors  ever  heard  an 
Appeal  from  the  Verdidt  of  a  Jury— My  long  Refidence  in  the  Colony, 
and  Seat  on  the  Bench,  and  at  the  Board  of  Council,  have  given  me 
Opportunities  for  fome  con fiderable  Experience ;  and  I  know  of  no 

Attempt 
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Attempt  ’till  tins,  to  bring  fuch  an  Appeal  :  And  from  the  Refufal  of 
Counfel  to  fupport  the  Defendant’s  Application,  you  may  naturally  con- 
ducie  that  the  whole  Body  or  the  Law  confider  it  as  illegal  —  Whether 
a  fingle  Word  rn  the  Royal  Inftruftions  will  warrant  your  affuming  th  s 
great  and  important  I  ower,_  I  fubmit  to  your  own  Deliberations  °  not 
<.  oubting  but  that  many  Objedions  will  arife  in  your  own  Minds,  which 
have  been  omitted  by  me,  and  might  have  been  fuggefted  by  mv  Bro. 
tiier  Juftices,  who  are  now  unfortunately  all  out  of  Town  ^  ^ 

19th  November,  1764.  DANIEL  HORSMAN’DEM 

v\  hereupon  a  Motion  was  made,  that  the  other  fudges  of  the 
Supreme  Court,  to  whom  the  faid  Writs  were  alfo  directed?  might  be 
defired  to  give  the  Reafonsof  their  Conduft  —  Refolved  in  the  Affirma- 
■\vt  ;  ,and  Reafons  of  the  Conduft  of  the  other  Judges,  are  hereby 

Se  rfl  <n  2  §lvent‘?  dllS  ^ourt  accordingly — And  it  being  then  moved 
that  the  Opinion  of  fome  of  the  Gentlemen  of  the  Law  might  be  defired 
on  the  following  Queftion  ;  0 

Whether  a  Court  can,  by  the  Crown,  be  legally  conftituted  in  this 
Colony,  to  hear  civil  Caufes,  in  a  Way  of  Appeal,  from  a  Com¬ 
mon  Law  Court,  according  to  the  Courfe  of  the  civil  Law,  upon 
the  whole  Merits,  and  re-examine  the  Evidence  given  to  a  Tury 
^  anti  reverfe,  orcontroul  their  Verdidt  ? 

-vn/rf  OP,ni0ns  of,  Meffieurs  Livinpfton,  Smith,  jun.  Hicks,  Scott, 
Duane->  were  defired  on  the  faid  Queftion  ;  and  the  faid  Gentle¬ 
men,  (except  Mr.  Hicks  who  was  not  prefent)  in  Court,  feverally  de- 
avered  their  Opinion  in  the  Negative,  7 

Whereupon  it  was  moved,  that  the  Attorney  General  might  deliver 
hts  Opinion,  on  this  Queftion  ;—  b 

Whether  the  Crown  has  by  the  Thirty-fecond  Inftru&ion,  con- 
ltituted  a  Court  in  this  Colony,  to  hear  civil  Caufes,  in  a  Way  of  Ap- 
pea  from  the  Courts  of  Common  Law,  according  to  the  Courfe  of  the 
civil  Law,  upon  the  whole  Merits,  and  re-examine  the  Evidence  given 
to  a  Jury,  and  reverfe  or  controul  their  Verdidl  ?  ° 

r .  Arlci  c^e  Attorney  General  being  ordered  to  give  his  Opinion  on  the 
laid  Queftion,  He  declared  he  was  of  Opinion,  the  Crown  meant  by  the 
thirty  fecond  Article  of  its  Inftrudlions,  to  conftitutethe  Governor  and 

Couna1  a  Court  of  Errors,  and  not  a  Court  of  Appeals  in  the  Latitude 
the  Queftion  fuppofes. 

A  true  Copy,  examined  by 

Gw.  Banyar,  D.  Cl.  Con. 

At 


•  At  a  Council  held  at  Fort  George ,  in  the  City  of 
IVew-Tork,  on  Wednefday  the  Twelfth  Day  of 
December  j  1764. 


PRESENT, 


The  Hon.  CADWALLADER  COLDEN,  Efquire, 


Lieutenant  Governor,  &c. 


Mr.  Apthorpe, 
Mr.  Reade, 

Mr.  Morris. 


Mr.  Watts, 

Mr.  Walton, 

Mr.  De  Lancey, 
Earl  of  Stirling, 


A  Letter  from  Mr.  Juftice  Jones  was  read,  informing  his  Honour 
the  Lieutenant  Governor,  and  the  Gentlemen  of  the  Council, 
that  the  Writs  referred  to  in  the  Order,  by  which  he  is  delired 
to  give  the  Reafons  of  his  ConduA,  had  not  been  delivered  to 
him,  nor  had  he  feen  aiy  fuch  in  the  Hands  of  any  other  1  erlon  ;  an 
therefore,  that  it  is  impoffible  for  any  Man  to  give  the  Reafons  of  his 
ConduA,  in  a  Matter  that  never  fell  under  his  Confideration :  \\  here¬ 
upon  it  is  the  Opinion  of  this  Court,  that  Mr.  Juftice  Jones  be  de  fired, 
and  he  is  hereby  defired  to  give  his  Reafons  to  this  Court,  on  JVednefday 
eU  TrO-int  w/lw  rhp  Anneal  moved  for  in  this  Caule,  in  the  Lourt 


hereof  be  fervcdon  Mr.  Juftice  Jones. 


The* 


cc 
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Whereupon  he  /poke  to  the  Effehl  following  . 

„  T  „°f  “ 

than  by  perufing  a  Copy  of  the  „f  ..  e  Requeft  in  Council, 

Clerk  }  but  being  by  his  Seat  in  Council,  obliged  to^ft  Tc  ^  ^  ^ 

when  called  ;  and  by  his  Office  as  In fl-Jre  f  ®  ln  Government 

and  accountable  for  his  Conduft  in  rh.  c’  °e  °lCounci1  for  the  King, ' 
without  any  Delay,  to  Anfvver  anv  Oueffi  ^‘T  C°U-rtj  he  was  willing> 
lawfully  be  propofed  to  him  To  this  F°H  C  ,m,Sht  reafonabIy  and 
connefted  with  the  preying  Mafter  fo  Jn  ^  the  ^ueftion 
Anfvver  in  Terms  as  ^  he  t0  §ive 

Bifappoint  the  juft  and  reafonableFvS^A  •°n’  le  conceived  he  ffiould 

Jh=S„re,  h=Jhadcln!“ 

Wl  Office  anlV.r  S  oSeftb*'  "  Ty 1  '"ge>  ”°“W 

aoped  he  was  able  to  Anfwer  immedmpl  Terms  propofed  ;  and 

>l»  Matter  then  depending  ' tfc  t""?  a  “P” 

ttrejne  Court.  ^  iatlng t0  bis  Conduct  in  the  Su-  f 

Kel»XTdidh^“,K:  ?p„“'lbyAe  st- to  gi™  hk 

ningham,  at  die  Suit  of  Jn  tt  v  f/  ^  C**' 

to  the  Governor  and  Council  anrl  f'J’f  u  V  erdiift  in  that  Caule, 
had  been  moved  ’  d  ^ the  W  to  be  entered  there  a> 

T o  which  he  anfwer ed  .* 

ATc“»?'otei!/rNt^ ia  of  a  Jmy • "?  *> *- 

Judgts'of  La  t^'!md“m'tttdyinriir'  S?"’™"™'  were  only  MlHtuttd 
dee,  in  three  of  the  e  rt  rl  ?  ^'eir  Proceedings  bythecourfe  ofPrac- 

from  any  Verdi#  tfken  i  f  °fLa,W  at  ^‘ftminfier,  and  no  Appeal 

ton  bJ„  IS  ‘h0fc  C”r“’  ”S  ""  k»»”  “ 

Jhe  Record>  ™  2K 

GEORGE 


/ 


V 
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G FORGE  the  Third,  hy  the  Grace  of  GOD,  of  Great  Britain, 
France,  and  Ireland,  King ,  Defender  of  the  Faith ,  and  Jo  forth . 
To  our  trujly  and  well  beloved  William  Smith,  Efq;  Greeting:  We 
rtpoftng  ejpecial  T'rujl  and  Confidence  in  your  Loyalty ,  Learnings  and  In¬ 
tegrity  \  have  aftigned,  conftituted ,  and  appointed ,  ^  £jy  /£<?/<? 

Prefents ,  affign ,  confiitute ,  appoint  you,  the  [aid  W  illiam  Smith,  to 

be  our  third  Juftice  of  our  Supreme  Court  of  Judicature ,  of  and  in  our 
Province  of  New- York  America  ^  giving ,  Prefents  gran¬ 

tings  unto  you  the  /aid  William  Smith,  full  Power  and  Authority  in  our 
faid  Supreme  Court ,  to  hear  and  determine  all  Pleas  whatfoever ,  civil, 
criminal ,  mixed,  according  to  the  Laws ,  Statutes,  and  Cuftoms,  of 

tlat  Part  of  our  Kingdom  of  Great  Btitain,  England,  awd  Laws 
of  our  faid  Province  of  New-  York,  not  being  Repugnant  thereto  *, 
Executions  of  all  Judgments  of  our  faid  Court,  to  award  *,  to  aft 
and  do  all  Things  which  any  of  our  Juft  ices  of  either  Bench,  or  Barons  of 
the  Exchequer,  in  that  Part  of  our  Kingdom  of  Great  Britain,  called  Eng¬ 
land;  may  or  ought  to  do  ♦,  and  to  make  Juch  Rules  and  Orders  in  our  faid 
Court ,  as  [hall  be  judged  Convenient  and  Ufeful ,  and  as  near  as  may  fe, 
agreeable  to  the  Rules  and  Orders  of  our  Courts  of  King9  s  Bench,  Common 
Pleas,  and  Exchequer,  in  that  Part  of  our  Kingdom  cf  Great  Britain  called 
England.  To  have  and  to  hold  the  faid  Office,  and  Place  of  third  Juftice, 
of  our  faid  Supreme  Court,  of  and  in  our  faid  Province  of  New- York, 
in  America*,  with  all  and fingular  the  Rights,  Privileges ,  Advantages , 
Saleries ,  Profits,  Fees,  and  Perquifites,  unto  the  faid  Office  of  third  Juftice 
belonging,  or  in  any  Wife  apurtaining,  or  which  of  Right  ought  to  belong 
or  appertain  to  the  faid  Office ,  in  as  full  and  ample  Manner,  as  any  third 
Juftice  of  our  faid  Supreme  Court ,  heretofore  hath,  or  of  Right  ought  to 
have  enjoyed  the  fame,  to  you  the  faid  William  Smith,  for  and  during  our 
Pleajure.  In  Teftimony  whereof,  we  have  caufed  thefe  our  Letters  to  be 
made  Patent,  and  the  great  Seal  of  our  Province  of  New-York,  to  be 
hereunto  affixed,  .Witness  cur  trujly  and  well  beloved  Robert  Monckton, 
Efq’,  our  Captain  General  and  Governor  in  Chief,  in, and  over  our  Pro¬ 
vince  of  New-York,  and  the  Territories  depending  thereon  in  America  \ 
Vice  Admiral  of  the  fame,  and  Major-General  of  our  Forces,  by  and  with 
the  Advice  of  lour  Council  of  our  faid  Province,  at  our  Fort  in  our  City  of 
New  York,  the  fixteenth  Day  of  March,  in  the  Tear  of  our  Lord ,  One 
Thoufand  Seven  Hundred  and  Sixty’  three,  and  of  our  Reign  the  Third, 
J  '  :  ‘  ,  .  r  ,  '  CLARKE. 

•  i  *  *  * 

Upon 


i]  ' 
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Upon  which  Commiffion,  the  faid  Juflice  obferved,  that  as  he  was 
conftituted  a  Juflice  of  the  Supreme  Court,  and  that  the  Power  and 
Authomy  granted  to  him,  was  to  hear,  try,  and  determine,  according  to 
the  Laws,  Statutes,  and  Cuftoms,  of  that  Part  of  the  Kingdom  of  Great 
Britain  called  England-  it  was  plainly  a  Law  Commiffion,  and  that  he 
was  only  authorized  and  empowered  to  award  Executions  of  all  Jude- 

hi eM  °a  f!‘e rfaS  C°Ufrt’-  fnd  t0  and  do’  a11  Things  which  any  of 
hi,  Majtfty  s  Juftices  of  either  Bench,  or  Barons  of  the  Excheauer  in 

that  !  art  of  the  Kingdom  of  Great  Britain  called  England,  might’ or 
ought  to  do ;  and  to  make  fuch  Rules  and  Orders  in  the  faid  Court  as 
ihould  be  judged  Convenient  and  Ufeful  ;  and  as  near  as  micffit  be 
agreeable  to  the  Rules  and  Orders  of  the  Courts  of  King’s  Bench  “com¬ 
mon  I  leas,  and  Exchequer  in  England.  But  unlefs  it  did  appear,  that 
hefe  Courts  allowed  Appeals  from  Verdifts  taken  in  thofe  Courts,  which 
he  was  very  fare  they  did  not,  he  did  not  fee  it  poffible  for  the  fudges 
of  the  Supreme  Court  of  this  Province  to  allow  fuch  an  Appeal  in  that 
Court,  without  doing  what  their  Commiffions  would  not  Warrant.  And 
upon  this  Commiffion,  Emitting  his  Power  to  the  Rules  of  the  common 

^aWvhf^a0Unded  hls,firft  Reafon>  why  he  did  not  allow  the  Appeal  from 
c  1S  *  crc^>  as  prayed  to  be  entered  in  the  Supreme  Court. 

“  The  laid  Juftice  alfo  obferved,  as  a  fecond  Reafon  for  his  Conduit, 
d  a.  formerly  ,t  had  been  praclifed,  that  the  Juftices  of  the  Supreme 
Court,  who  had  held  their  Offices  by  like  Commiffion  with  his,  had 
only  been  fworn  as  to  their  Oath  of  Office,  by  fuch  general  Words  as 


<  c 


Te  fwear^  that  you  will  well  and  truly  execute  the  Office  of  a  Juflice 
of  the  Supreme  Court ,  according  to  the  heft  of  your  Skill  and  Underftand - 


jng. 


So  help  you  God.” 


“  But  the  Chief  Juflice,  Mr.  Juflice  Livingfton ,  and  himfelf,  being 
e  ire  to  attend  the  Governor,  to  take  the  Oaths  appointed  by  Law 
and  receive  their  Commiffions,  and  being  willing,  (if  they  accepted  thofe 
Commiffions,  not  to  want  any  legal  Qualification,  and  to  give  all  the 
ecurity  to  his  Majefty  and  the  People  of  this  Province,  which  the  Law 
cjuirec  or  t  e  due  Execution  of  the  faid  Offices,  informed  Governor 

-vf°PNrKT^'’  .Wh°  difliked  thac  general  Form,  that  there  was  a  more 
c  ive  °ath  propofed  in  the  Books,  and  mentioned  the  Oath  in  the 

1 8th 


i 
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j  ®th,of  I;''1','  °‘"ten  referred  to  upon  this  Subjeft,  which  they  pro- 
duced,  all  edging,  that  ic  required  fome  Explanation,  and  the  concluding 
ords,  which  contained  an  Invocation  (as  ufed  in  the  Church  of  Rome) 
of  e  help  of  all  Saints ,  mud  be  altered,  becaufe  their  Religion  as  Pro- 
teltants,  and  the  Declaration  enjoined  by  Law,  declared  Puch  Invocation 
to  be  Superfluous  and  Idolatrous.  The  fixing  and  fettling  the  Explana¬ 
tion,  and  the  Paid  Alteration,  took  up  three  or  four  Days,  and  at  length 
it  was  taken  with  fuch  Explanation,  as  had  been  given  and  aereed’to* 
according  to  the  Words  in  the  Book,  which  are  alio  entered  upon  Re¬ 
cord,  which  the  Paid  Juftice  prayed  might  be  read,  which  was  Read  ac¬ 
cordingly,  in  the  Words  following,  to  wit  : 

YE  fhall  [wear ,  that  well  and  lawfully  ye  fhall  ferve  cur  LORD 
the  King  and  his  People ,  in  the  Office  of  Juftice ,  and  that  law¬ 
fully  ye  fhall  counfel  the  King  in  his  Bufinefs ,  and  that  ye  fhall  not 
Counfel.  nor  affent  to  any  Thing  which  may  turn  him  in  Damage  cr 
Di fleer  if  on  by  any  Manner ,  Way,  or  Colour ,  and  that  ye  fhall  not  know 
the  Damage  or  Difherifon  of  him ,  whereof  ye  fhall  not  caufe  him  to  be 
warned  by  y our f elf,  or  by  ether  ;  and  that  ye  fhall  do  equal  Law  and 
Execution  of  Right  to  alibis  Subjects ,  rich  and  poor,  without  having 
Regard  to  any  Perfon  \  And  that  you  take  not  by  your felf,  or  by  other,  pri¬ 
vily,  nor  apertly ,  Gift,  nor  Reward ,  of  Gold  nor  Silver,  nor  of  any 
ether  Thing  which  may  turn  to  your  Profit,  unlefs  it  be  Meat  or  Drink , 
and  that  of  fmall  V alue,  of  any  Man  that  (hall  have  any  Plea  or  Prccefs 
hanging  before  you,  as  long  as  the  fame  Procefs  fhall  fo  be  hangings  nor 
after,  for  toe  fame  Caufe  -,  and  that  ye  take  no  Fee,  as  long  as  ye  fhall 
be  Juftice,  nor  Robes  of  any  Man,  great  or  fmall,  but  of  the  King 
him  felf  ;  and  that  ye  give  none  Advice,  nor  Counfel  to  no  Man ,  great 
nor  fmall,  in  no  Cafe  where  the  King  is  Party  ;  And  in  Cafe  that  any  of 
what  Eftate  or  Condition  they  be,  come  before  you  in  your  SeJJions  ‘ 'with 
Force  and  Arms ,  or  otherwise,  againft  the  Peace,  or  againft  the  Form 
of  the  Statute  thereof  made,  to  difturb  Execution  of  the  common  Law,  or 
to  menace,  the  People ,  that  they  may  not  purfue  the  Law,  that  ye  fhall 
caufe  their  Bodies  to  be  arrefted  and  put  in  Prifon  *,  and  in  Cafe  they  be 
(uch  that  ye  cannot  arreft  them,  that  ye  certify  the  King  of  their  Names , 
and  of  their  Misprifion  haftily,  fo  that  he  may  thereof  ordain  a  conve- 
nable  Remedy  ;  And  that  ye  by  your  felf,  nor  by  other ,  privily  nor  apertly 
maintain  any  Plea  or  Quarrel  hanging  in  the  King  s  Court,  or  eljcwhere 
in  the  Country ,  And  that  you  deny  to  no  Man  common  Right,  by  the 

■D  Ling’s 
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King’s  Letters,  nor  none  other  Man's,  nor  for  none  other  Caufe ,  and  in 
Cafe  any  Letters  come  to  you  contrary  to  the  Law,  that  ye  do  nothing 
by  fuch  Letters,  but  certify  the  King  thereof ;  and  proceed  to  execute 
the  Law  —notwithftanding  the  fame  Letters ;  and  that  ye  fhali  do 
find  procure  the  Profit  of  the  King  and  of  his  Crown ,  with  all  Things 
where  ye  may  reafonably  do  the  fame  \  and  in  Cafe  ye  be  from  henceforth 
found  in  Default  in  any  of  the  Points  aforefaid ,  ye  Jhall  be  at  the  Kind's 
(Vi If  of  Body ,  Lands  and  Goods ,  thereof  to  be  done  as  Jhall  pleafe  him, 

<c  Upon  which,  it  being  obferved  by  the  Court,  that  the  faid  Oath 
was  very  extenfive  and  folemn,  the  faid  Juftice  faid  it  is  fo ,  and  that  left 
thro*  Surprife  or  Forgetfulnefs  he  might  deviate  from  it,  he  found  itne-* 
cefiary  frequently  to  read  it,  efpecially  before  the  holding  the  Supreme 
Court,  and  on  the  Circuits  *,  and  obferved,  that  as  his  Oath  of  Office,  as 
well  as  his  Commiffion,  refpedled  only  the  common  Law  and  its  Pro¬ 
ceedings,  and  could  not  admit  him,  by  any  poffiible  Conftrudtion,  to 
decide  or  determine  by  any  other  Law  •,  and  as  the  common  Law  knew 
not  of  any  fuch  Appeal  from  a  Verdidt  to  any  other  Court  than  that 
wherein  it  was  taken,  he  held  himfelf  obliged  by  his  Oath,  to  refufe  any 
Entry  of  the  Appeal  from  the  Verdidt  as  offered,  and  that  if  he  had  al¬ 
lowed  that  Appeal,  he  fhould  have  adted  not  only  without  Authority, 
but  contrary  to  his  Oath  ;  for  thele  Reafons,  he  could  not  allow  the 
Appeal  as  offered,  and  which  he  hoped  would  appear  to  be  a  full  An- 
fwcr  to  this  Queftion  ;  adding  therewith,  if  he  had  fat  in  a  Court  of  Ad~* 
miralty,  or  any  Court  from  whence  Appeals  are  allowed  to  a  luperior 
Jurifdidlion,  he  fhould  doubtlefs  upon  Motion,  have  allowed  them  ac¬ 
cording  to  the  Law  and  Pradlice  of  fuch  Courts.” 

After  which,  the  faid  Juftice  was  defired  to  give  the  Reafons  of 
his  Condudt,  with  Regard  to  the  Writs  referred  to  in  the  Queftion 
propofed  on  the'  19th  of  November  laft. 

To  which  he  anfwered: 

“  As  to  the  firft  Writ  diredled  to  the  Chief  Juftice,  and  other  Judges 
of  his  Majefty’s  Supreme  Court,  “  commanding  them,  and  every,  of 
cc  them,  wholly  to  forbear  Proceeding,  or  taking  any  Step  further  againft 
<c  the  faid  (Vaddel  Cunningham,  on  the  faid  Verdidt,  until  the  Caufe 
cc  and  Merits  thereof  be  heard  before  the  Governor  and  Council,  &cd* 

“  The 
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66  The  faid  Juftice  acknowledged  that  he  had  been  duly  ferved  with 
that  Writ,  and  had  compared  the  Copy  thereof  with  the  Original  at  the 
Time  of  Service  \  but  as  there  had  been  no  Application  made  to  him  in 
that  faid  Caufe,to  do  any  Thing  in  Confequence  of  the  faid  Verdi  ft,  fmce 
the  Service  of  the  faid  Writ,  he  had  done  nothing  in  it  ;  but  according 
to  vyhat  he  had  heard,  it  was  likely  that  the  Validity  or  Legality  of  that 
Writ  would  come  into  Queftion  in  the  Supreme  Court  j  therefore,  he 
was  in  their  Honours  Opinion,  whether  it  would  be  proper  that  atpre- 
fent  he  fufpend  his  Judgment  on  that  Point,  as  extrajudicial  Opinions 
ought  to  be  given  very  fparingly,  and  with  great  Caution,  if  at  all,  left: 
in  Confequence  of  fuch  Opinion,  Suits  fhould  be  promoted,  Mainte¬ 
nance  encouraged,  and  the  Judgment  of  the  Juftice  himfelf  foreftalled, 
and  the  Public  otherwife  receive  fome  Damage. 

<c  However,  if  the  Court  infilled  upon  his  giving  an  Opinion  on  the 
Legality  of  that  Writ,  he  was  ready  to  give  it:  To  which  the  Court 
agreed,  that  the  Reafon  offered  was  fufficient,  why  any  Opinion  at  pre- 
fent  on  that  Writ,  fhould  not  be  defired/’ 

And  then  as  to  the  fecond  W  rit,  reciting  the  former,  and  “Commanding 
“  the  Chief  Juftice,  and  other  the  Judges  of  the  Supreme  Court,  that 
44  they  caufe  all  and  every  the  Proceedings  againft  the  faid  Waddel 
“  Cunningham ,  whether  by  Bill,  Plaint,  or  otherwife,  whereon  the  faid 
“  Verdifl  was  obtained,  to  be  brought  before  the  Governor  and  Coun- 
“  cil,  &5V. 

“  The  faid  Juftice  declared,  that  he  had  not  been  ferved  with  that 
Writ,  and  had  only  a  Copy  of  it  delivered  to  him  *,  but  underftood  that 
the  Writ  had  been  delivered  to  the  Chief  Juftice,  to  whom  Returns  on 
Writs  of  Error  do  properly  belong  ;  and  as  that  Honourable  Board  had 
heard  the  Chief  Juftice*  s  Reafons,  why  he  did  not  make  any  Return  of 
the  Proceedings  of  the  Supreme  Court  on  that  Writ,  he  alfo  was  in 
their  Opinion,  whether  it  was  neceflary  for  him  to  give  his  own  Opinion 
concerning  that  Writ  blit  this  alfo  at  prefent  was  not  defired.55 


Mr.  Juftice  Livingfton  then  delivered  his  Reafons  in  Writing,  which 
were  ordered  to  be  entered,  and  are  as  follow  : 


CCT^EING  defired  by  your  Honours,  to  give  you  the  Reafons  of  my 
Conduct,  in  refilling  to  return  two  Inftruments  under  Seal,  di¬ 
rected  to  the  Chief  Juftice,  and  the  other  Judges  of  the  Supreme  Court ; 

by 


$ 


by  one  of  which,  all  Proceedings  on  a  VerdiCl  obtained  by  Thomas 
For  fey ,  agai  IVaddel Cunningham,  are  commanded  to  be  flayed-,  and  by 
the  other,  for  the  more  fully  enabling  the  Governor  and  Council  to  de¬ 
termine  the  Matter  of  thefaid  Verdict  ;  we  are  further  commanded,  as 
vvc  will  arifwer  the  fame  at  our  Peril,  to  Caufe  all  the  Proceedings  againft 
the  laid  W addel  Cunningham ,  to  be  brought  before  the  Governor  and 
Council. 

“  I  beg  Leave  to  obferve,  that  my  Conduct  might  eafdy  be  juftified, 
by  fhewing  that  I  had  no  Notice  of  thofe  Letters,  till  the  Chief  Juftice 
had  refufed  to  return  them,  after  which  no  legal  Return  could  be  made,  for 
a  Writ  mu  ft  ever  be  returned  by  thole  to  whom  it  is  dire&ed.  But  be- 
caufe  I  believe  your  Honours,  in  the  Requeft  you  made  us,  did  not  in¬ 
tend  fo  much  to  call  upon  us  for  a  Juftification  of  our  Conduft,  as  to 
receive  the  Opinion  of  the  Judges  in  an  Affair  of  the  greateft  Impor¬ 
tance,  and  to  be  informed  whether  in  our  Explanation  of  the  Inftiudion 
on  which  thofe  Inftruments  feem  to  be  founded,  we  agree  vith  the  Chief 
Juftice  ;  I  fhall  with  the  greateft  Willingnefs  endeavour  to  anfwer  your 

Expectations. - -Had  the  Chief  Juftice  in  the  leaft  doubted  in  what 

Manner  he  ought  to  have  aCted  on  the  Receipt  of  th  fe  Inftruments,  he 
would  have  waited  till  the  Return  of  the  other  Judges  out  of  the  Coun¬ 
try  permitted  a  Confutation  ;  but  he  thought,  and  it  is  by  what  I  can 
learn  the  Opinion  of  every  one  of  us,  that  the  Cafe  admitted  no  Dif- 
pute. 

*c  For  it  is  evident,  that  the  Courfe  of  the  Law,  by  which  the  Prero¬ 
gatives  of  the  Crown,  and  the  Rights  of  the  Subject,  are  defined  and 
fecured,  muft  at  all  Times  be  free  and  uninterrupted  •,  and  this  is  fo  parti¬ 
cularly  provided  for,  that  by  the  Oath  we  have  taken,  we  are  to  deny 
no  Man  Right  by  the  King’s  Letters,  nor  none  other  Man’s,  but  ,to 
proceed  notwithftanding  fuch  Letters.  This  was  not  intended  however, 
to  prevent  the  flaying  of  Execution  after  Judgment,  by  Writs  of  Error  *, 
for  the  Correction  of  Errors  is  not  a  Delay,  buc  a  Furtherance  of  Juftice. 

‘c  The  firft  Inftrument  appears  to  me,  a  very  great  Abufe  of  the 
King’s  Name  and  Authority.  It  commands  us  in  Terms  very  dif- 
refpeClful,  and  not  fuch  as  are  ufual  in  Writs  directed  to  us,  wholly  to 
forbear  Proceeding  or  taking  any  further  Step  againft  the  Laid  hVaddel 
Cunningham,  on  the  VerdiCt  obtained  againft  him.  The  Illegality  of 
which  will  appear  from  thefe  three  Obfervations. 
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,ft.  Tt  commands  us  not  to  do  that,  which  the  Law  our  Doty,  and 
:otr>tnon  Juft.ee  to  the  Parties,  oblige  us  to  do  »  for  had  Wnt  of 

[udgment^an^^h^Vignin^^f  the1  Roll  !  ^'^^^'g^Qjnmon^Praflicc 

t  S&  S  W  Judgment  , 
before  that,  the  Party  having  received  no  Injury. 

,dlv  We  are  to  forbear  till  the  Merits  of  the  Verdift  are  heard 

fore  your  Honours  ;  but  “*re  S  _  tWs  Prohib\uon  might  for 

being  tatten  to  bun0  .  tudses  have  been  perpetual,  to 

any  Thing  which  could  appear  m  t^JJg^  ^  ^  Ddfy  Jf  juftice 

Tterefow  theVi Chief  Juftice  could  not  have  refufed  to  ftgn  the  RoH 
k  was  reared,  Lwithftanding  this  Probation. 

3dly.  Your  Honours  ^  incompetent  Judge** 

tt”«2  “xttH.lS  Stt 

ot  their  own  Knowledge  ,  elpecia  y  .  Neighbourhood,  are 

of  the  Witnefles,  of  which  they  coming  from  the  *ei0no 

the  moft  proper  Judges. 

“  The  other  lnftrument,  as  well  **^^''1**^^  andVall 
«  ChVrf  Juftice,  and  the  other  Judges »  fo  that 
■“  the  other  Officers  of  our  fa.d  Court,  whom  n  ^  ^  aU  the 

if  we  had  made  the  'Return JeJ“r'rn’  would  not  have  been  good  :  W he-, 

Officers  of  the  Court,  or  tl  Honour’s  Confideration. 

ther  this  be  fit  or  decent,  1  leave  to  yo 

•  ru,*  npfePs  of  Form,  of  which  there  are  many  others, 
“  paving  the  Dp,"  , 'rt  and  Defi-n  of  this  lnftrument,  and  (hew 
1  (hall  obferve  on  the  1  u  p  a  Return  as  feems  to  be  re- 

that  it  was  impoffible  for  us  ,  f  Obfervations  on  the 

quired.  Previous  to  which,  Hail  n»M 

lnftruftion  on  which  it  is  founc  e 

'  «  The  Intention  of  this  ^ 

Direflion  to  your  Honours,  Caufe.  I  have  frequently 

brought,  and  when  you  are  ,  ■  amazes  me  to  find  that  any 

read  this  Inftruaion  on  this  Occafion,  and  it  perfba 
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i  Vrfon  fhould  think  it  liable  fn  n  ■*  r?  i 

totheConftrudtionon  which  thefe  Inftm  xp  ani4lon-  What  gives  Rii 
Ufe  of  the  Word  Appeal  £  how tt“T  "I  f°Unded’ is  ‘he  frequer 
from  thelnftruflions  before  the  Year  i  *" 3  oundatlon  c^'s  IS>  muft  appea 
juflice,  which  diredt  that  you  (hall  allowT0^  b/  hIS  bIonour  the  Chk 
the  Courts  of  Law  }  where  the  Wo  d  ifPfIS  ,n  Cafesof  E™r  fron 
Writs  of  Error ,  a.xl  accordintl^ Z  JP'tK  meanS  nothin8  bu 
have  been  brought. _ After  rhf/r  fuch  Appeals,  Writs  of  Erroi 

you  (hall  f [low  Appeal,  fi“'T'rhC  '"^O"  "QuelHot,,  „c 

an  tome  certain  Cales,  to  wit,  When  the  V  .i'l  °r  C?m  Law>  °,!> 
ior  exceeds  the  Sum  of  Three  Hun  Jr  p  of  the  Thing  appealed 

mean,  bu,  fuch  an  Appeal  IZZifl  l  l  "Z‘  Wh” 
in  this  Senfe  it  feems  to  hale  bem l.Tl'  'I'o  f°rmer  In®™ata  ?  and 
wife  you  would  not  have  fuffered  it  m  h^00^7  ^ur  Honours  ;  other- 
ought  to  take  Cognizance  of  a  Canf  kC  ma5ie  a  Que^'°n,  whether  you 
Error,  when  the  fni“  ObjeSltou  Z!  IS  *°re  ^ou  >>y  Wof 
not  amount  to  Three  Hundred  Pounds  sw^.  ^h'n,8  n  ppeaied  f°A  d'd 
1  was  Witnefs  to  laft  Wcdne[da\  •  for  T  rk  ”;f  :,An  ?ndanceolthis  Kind 
flood  to  relate  to  Appea  ffn  rh^  '  ,  ?  Inft™a[on  be  under- 
would  have  Rood  upo^the  fJhw  ,  Eaw  form>  Writs  of  Error 
was  given.  In  this  Explanation  a? A  a8  d’d  b^orethis  Inftrudion 
Honours  are  juftified  by  tie  Ufe  of  ^  4CCeptatlon  °f  the  Word,  your 
this  be  not  frequent  amo^g  Lawyer  ve  it “7°"  and  tbo’ 

Com/  in  his  Interpreter,  on  the  Wo’rd  ^l./  T'  tlmeS/°,  “fed*  Dl'> 
toon,  as  in  the  civil  Law  to  fio-niA  «-h  %  '  ^  lCr‘S  uPed  ln  the  com' 

Inferior  Judge  to  a  SuoSor  ^emoval  of  a  Caufe  from  an 

Aewn  you  that  it  wasTo TnderSood  hv  the  Chief  ^ 

Truth  is,  both  in  the  civil  and  in  I  *  KlnS  ,n  Council. - The 

in  thefe  two  Senfes  to  fittniA  m  A  C  rm.mon  Law>  the  Word  is  ufed 

Judgment  ,  but  «  in  ^  *"  ApPeaI  from  3 

it’s  Diftindlions  than  any  othelriThere,  Jf(  u  j”01?  Particular  « 
a  Judgment,  to  wit.  By  Writ  of  Error  ^u!"  Me'h“ds  of  Appeal  from 
of  Attaint,  and  Audita  auereln  ^  ’,^n[offa,(e  Judgment,  Writ 
with  each  other,  fo  that  \L  ll  lr  ?ek  have  but  Jitt,e  Similiarity 
the  other.  Lawyers  have  feldom  O  regards  the  one>  rarely  affedts 

fles  the  Genus  S  foeak  InT  ,?CC t0  Ufe  the  Word»  which  figni- 

-  "  k“-  - «  J*pSS5  ^25 

verfed 
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in  L»  Terms  •,  * '» 

jmmon  Acceptation  ot  the  »  .  ,  y  Propriety,  as  it  may  in- 

on,  one  >..«■*  Wrirof  Error 

^ :»Sr Jcdgmem  >  .he  latter  of  which  is  a  Remedy  aS.,nlt 

nerroneous  judgment,  in  a  Court  not  of  Record. 

“  This  being  the  plain 

anon  of  this  lnftruction,  a  Record  before  you  :  By  the 

hen  your  Honours  would  have  h  d^h  ^  wg  as  judges  dare  not 

nftrudion  you  are  to  lend  th.ulu  fay  Law.  AU  Others  we 

S  p'on  Stetcers  concaved  to  del.,  o,  obftroa  the  Coorfe  of 

JuftlCG.  ,  v 

“  But  it  may  be  afked,  what  Rc^dy  which  the 

aggrieved  by  an  unjuft  Verd^ft,  or  an  E  ror  n  ba  in  the  fame 

Anfwer  is,  he  may  have  a  Writ  of  Er  or  t0  <  V  t0  the  ufual 

Court  •,  or  he  may  have  fan  Writ  o  A  «  o  ^  ^  ^ 

Praaice,  move  the  Court  for  a  new  Trial  ,i ™  (hc  Nature  ot 

furela  =  All  which  are  ” ^betm  another  Judicatory  -  Be- 

the  Cafe,  without  carrying  the  M  £rrors  in  Faft,  but  fuch  as 

caufe,  the  Judges  are  not  concen  ^  ^  of  Exceptions,  if  the  Party 
may  be  made  Part  of  the  Re  d  by ^  indifferent,  and  therefore  an 

Appeal  from  their  Judgment  is  unneceffary. 

™  -'At  fW  the  Kino;  did  not  intend  by  the 

“  But  what  makes  it  evident,  that  h  K  of  Proceeding  in 

above  lnftruiftion  to  alter  the  Law,^^  ^  ^  d,rc£kd  t0  the  Judges 
the  Supreme  Court  is  this,  intended  to  regulate  their  Conduit . 

of  that  Court,  and  therefore  was  no. -  J  t0  Law,  and  nothing  can 
They  muft  ffill  determine  and  aft  haVe  Recourfe  to  a  Go- 

be  more  abfurd*  than  to  fuppofe,  ^  f  fuch  Scraps  ot  them 

vernor’s  lnftru&ions,  to  fPell°Un  u„tote  Further,  it  is  evident,  that 
as  he  (ball  think 

W rits  of  Error  were  only  meant  by  ^  ^  ^  ^  theManner 

I.  Becaufe  it  d.refts  theC’0V"rd °[-  ■  the  ufual  Writ,  and  no  other 
has  been  ufually  accuftomed,  and  this 

has  been  uied*  *  ' 


I 
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-iJ;  sra *  « 

®ur  Power  at  prefent,  buc  the  Record  •  Y  Nothlng  clfe  is 

as  loon  as  it  is  properly  demanded  T  ’  Anf  !hat  we  are  ready  to  fen 
is  reduced  to  Writing,7 and Therefore^  ,  Law  Courts,  the  Evident 
nutted.  But  lend  to  us  as  mmv  Irn^  a"  AppeaI»  may  **  tran 

contain  Terms  ftill  more  menacing  thai  rh  fV00  pleafe’  and  Jet  thet 

if  the  Law  did  not  fully  SW  thoL  fencUs  uponthisOccafior 

E«ufe  would  be  m/LZ^ZZZ  “T™  them,  o, 

jury^  moft  of  it  was  delivered  viva  vnn>  \  ,Tlie  Evidence  went  to  th 
'retain  it  in  our  Memories*  S1^  la  1  ,nc^  It:  IS  *mP°ffible  for  us  t 
faidby  each  Witnefs,  in  every  Trial  Thfl^b  Records  c;r  aU  that  wa 
the  whole  Year  would  not  fuffice  for  ,^t°U|  W?uI ld  beendlefs,  an. 
yearly  arife  ;  tho’  the  Court  fhould  fir  Tr^a  °f  the  whici 

obliged  to  a  perpetual  Attendance.  Day’  3nd  the  Countl7  b< 

which  mu?  aKi«uL{“'ri“*  pZaHC'Th  !?'“  the  ^tconvenienciet 
■ho' manyothers  A,,™  :  Ihdl  not  enlarge  on  them, 

Low,  inf,  effential  f  Pot  7S  tly 'juTe”  'r“"  ‘‘T «***  <h' 

fo  u™a:,i  “whor*™  ab"° =- 

■  his  Inftrudlion,  to  fay.'thatWs  Majeil”  de“n"ed  bfift^'Xbl'lhT  f 

Privileges  o  tEnglifimn,  confirmed  »  Xmbyth"  grtt  2^,"'",? 
fential  to,  and  the  grand  Palladium  of  their  Liberties.  S  -  ’  f" 

and  the  M  cm  or"/  of  h  S°R  oya  I G  ran  d  Ether,"  \  whofe  Time  Ss  Yf  ^ 

.towards  infringing  the  Liberties  of  their  ^6^  ^  StCp 

Bmmber  **>  1764.  -  ROBERT  R.  LIVINGSTON.” 
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At  a  Council  held  at  Fort  George ,  in  the  City  of 

New~Tork }  on  Wednefday  the  26th  Day  of 
December 3  1764. 


present 

> 


The  Hon.  CADWALLADER  GOLDEN,  Efquire, 

Lieutenant  Governor,  ,£?c. 

Mr.  Reade, 

Mr.  Morris. 


iVir.  Watts, 

Mr.  Walton, 
Mr.  De  Lancey, 


JVaddel  Cunningham 
again  ft 

Thomas  For  fey. 


On  Appeal. 


A  Letter  from  Mr.  Juftic t  Jones,  dated  the  2iftlnftant,  in  An lwer  to 
the  Queftion  on  which  he  wasdefired,  by  Order  of  this  Court  of  the 
I2thlnftant,  to  give  his  Opinion,  was  read,  and  is  as  follows  viz. 

<CT  *1avre  received  from  Mr.  Banyan,  the  Copy  of  the  Minute  of 
X  Council,  made  at  the  Council  held  at  Fort -George,  in  the  City  of 
New  York,  on  Wednefday  the  12th  Inftant;  by  which  I  am  defired  to 
give  my  Reafons,  why  the  Appeal  moved  for  in  the  Caufe  of  JVaddel 
Cunningham ,  againft  Thomas  Forjey ,  in  the  Court  below,  was  not  al¬ 
lowed  ;  or  whether  according  to  the  Laws  andConftitution  of  England \ 
an  Appeal  from  the  Verdidl  of  the  Jury,  on  the  whole  Merits  of  this 
Caufe,  could  lie  ?  In  anfwer  to  the  firft  Part,  I  have  only  to  acquaint 
your  Honour,  and  the  Gentlemen  of  the  Council,  that  I  happened  not 
to  be  in  Court,  the  laft  Day  of  the  Term,  when  the  Appeal  was  moved 
for:  As  to  the  Second,  viz.  Whether  according  to  the  Laws  and  Con- 
ftitution  of  England ,  an  Appeal  from  the  Verdidt  of  the  Jury,  on  the 
whole  Merits  of  this  Caufe,  could  lie  ?-^~In  Anfwer  to  this  Queftion,  F 
muft  declare  to  your  Honour,  and  the  Gentlemen  of  the  Council,  that 
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in  all  my  reading,  on  the  Laws  and  Conftitution  of  England ,  I  cannot 
recollect  that  I  have  ever  met  with  any  Thing  in  Favour  of  fiich  an  Ap- 
neil.  On  the  Contrary,  the  known  Rule  is,  ad  gfuaponem  Juris  res¬ 
pondent  Judices,  ad  Quaftionem  Fatli  refpondent  Juratores.  1  he  Book 
intitled  fke  Law  of  Errors,  P.  4,  fays,'  it  is  a  known  Rule  in  our 
Books,  “  a  Judgment  being  once  given  in  Curia  Domini  Regis,  ought 
not’ to  be  reverted,  nor  avoided  but  by  Error,  or  Attaint,  for  a.l 
Matters  of  Fadt  at  common  Law,  are  decided  by  a  Jury  or  Twelve 
Men,  againft  whom  if  they  err  in  their  Judgment,  the  Party  grieved- 
-  may  bring  Attaint.”  The  Writ  of  Attaint  lay  originally  at  com¬ 
mon  Law,  and  is  affirmed  with  fome  Alterations  by  the  Statute  of  the 
2  ,d  of  Henry  the  Eighth,  C.  the  3d  •,  and  in  Wi ood’s Inftitute  of  the 
Laws  of  England,  P.  637,  is  thus  deferibed  5  “  A  W  nt  of  Attaint 
lies  againft  a  Jury,  and  is  to  examine  whether  a  Jury  of  twelve  Men 
gave  a  falie  Verdidt,  or  contrary  to  Evidence,  in  a  Court  of  Recot c. 
upon  Ifllie  joined  :  That  upon  Conviftion  of  the  Jury,  the  Judgment 
--  following  upon  it  mav  be  reverted.”  This  appears  to  me  to  be  the 
only  Method  formerly  ufed  to  fet  afide  or  avoid  the  Verdidt  of  a  Jury  ; 
but  as  Wood  fays,  in  the  fame  Place,  is  now  almoft  out  of  Uie  •,  and  'p-" 
ftead  thereof.  Motions  are  ufually  made  for  new  Trials  when  a  \  erdiit 
is  given  contrary  to  Evidence  •,  which  teems  to  be  the  prelent  Practice 
in  the  Courts  at  Wejlminpr,.  and  is  the  Pra£hce  of  the  Supreme  Court 
here:  In  removing  a  Caufe  from  one  Court  to  another  for  Matter  of 
Error,  the  common  Method  1  take  to  be  by  Writ  of  Error,  tho 
fometimes  by  Certiorari,  and  the  Proceedings  on  fuch  Writs,  are  in 
Relation  to  the  Errors  of  the  Judges,  in  Matters  of  Law  •,  and  are  not 
to  have  Refpedt  to  the  Verdidt  of  the  Jury,  as  appears  to  me  from  the 
Statute  of  the  27th  of  Elizabeth,  C.  8th,  how  erroneous  Judgments 
in  the  King’s  Bench,  upon  certain  perfonal  Addons  may  be  redrefted  ; 
where  Verdicfts  are  exprefsly  excepted-  —  I  therefore  g^ve  it  as  my  Opi¬ 
nion,  that  according  to  the  Laws  and  Conftitution  of  England,  the  Ap¬ 
peal  mentioned  in  the  Queftion  could  not  lie. 

DAVID  JONES.’’ 
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At  at  Council  held  at  Fort  George ,  in  the  City  of  JVewj 
Fork,  on  Wednefday  the  9th  Day  of  January  ^  1 765. 

PRESENT, 

The  Hon.  CADWALLADER  GOLDEN,  Efquire,. 

Lieutenant.  Governor,  &c. 


Mr.  Watts, 

Mr.  Walton, 

Mr.  De  Lancey,  i 


Mr.  Reade, 
Mr.  Morris. 


On  Appeal* 


Waddel  Cunningham. 
again  ft 

Thomas  For  fey  y 

THE  Reafons  of  the  Gentlemen  of  the  Council,  why  the  AppeaHn 
this  Caufe  cannot  be  received  ;  as  alfo  farther  Reafons  of  Mr. 
Juft  ice  Livingfton ,  in  Support  of  his  Opinion  already  delivered  in  this 
Caufe,  were  read. 

.  > 

At  a  Council  held  at  Fort  George  in  the  City  of  A/’eta- 
Fork,  on  Friday  the  1  ith  Day  of  January ,  1765. 

PRESENT, 

The  Hon.  CADWALLADER  COLDEN,  Efquire, 

Lieutenant  Governor,  &c. 

Mr.  Watts,  IS  Earl  of  Stirling, 


Mr.  Walton, 
Mr.  De  Lancey, 


Mr.  Reade, 
Mr.  Morris. 


On  Appeal. 


Wad  del  Cunningham , 
a  gain  ft 

Thomas  For fey , 

HI  S  Honour  the  Lieutenant  Governor  required  the  Opinion  of 

the  Council  on  the  following  Queftion. 

“  Whether  by  the  ^id  Inftruaion,  the  Kinghas  direaed  hisGover- 

*'*  nor  to  permit  and  allow  Appeals  in  all  civil  vJaufcs,  from  the  Courts 

of 
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of  common  Law  within  this  Province  ;  and  whether  his  Majefty  has 
by  the  fame  Inflrudtion,  directed  his  Governor  and  Council  to  hear 
and  determine  fuch  Appeals  ?” 


Whereupon  the  Council  declared,  that  as  the  King’s  Judges,  and  the 
molt  able  Council  in  the  Law  in  the  Province,  have  given  their  Opinion 
that  no  other  than  an  Appeal  on  Error,  can  lie  by  this  Inftruaion  • 
they  are  unammoufly  of  Opinion,  no  other  Appeal  than  on  Error 
is  the  Intention  or  Meaning  of  the  Crown  by  this  Inffiruaion,  and  that 
they  cannot  take  Cognizance  of  any  other  Appeal. 

His  Honour  the  Lieutenant  Governor  declared  his  Diffentfrom  the  faid 
Opinion,  and  fignified  he  would  give  his  Reafons-  for  fuch  his  Diffent  to 
his  Majefty’s  Minifters.  • 

i  ' 5  /  , 

Whereupon  a  Motion  was  made,  that  the  Reafons  offered  by  the 
Council  in  thisCaufe,  on  Wednefday  laflr,  fhould  be  entered,  which  were 
ordered  to  be  entered  accordingly,  and  are  in  the  Words  following  : 


HIS  Majefty’s  Council  for  the  Province  of 
New-fork ,  as  conflicting  with  the  Go- 


JVaddd  Cunningham, 

Claiming  to  be  ApptJlani 

againft  r 

Thmas  fiorfey.  )vernor  or  Commander  in  Chief  for  the  Time 

being,  the  Court  eftablifhed  by  his  Majefty’s  royal 
Predeceffors,  and  referred  to  in  his  prefent  Majefty’s  ^2d  Inftrudion  ; 
conceiving  it  to  be  a  Queftion  of  the  utmoft  Importance,  whether  by 
Virtue pf  that,  or  any  precedent  royal  Inftrucftion,  they  are  authorized 
in  Conjundlion  with  his  Honour  the  Lieutenant  Governor,  to  holcfCoo-- 

nizance  of  this  Caufe,  on  an  Appeal  upon  the  Merits,  from  the  Verdin 
of  Jury  ? 


.  this  momentous  Topic,  the  Lieutenant  Governor,  and  the  Coun¬ 
cil,  have  taken  the  utmoft  Pains  to  form  a  Judgment,  by  which  Juftice 
may  be  diftributed  to  the  Subjedl,  confident  with  the  known  and  efta- 

olifhed  Laws  of  the  Land,  and  the  true  Senfe  and  Meaning  of  the  royal 
Inftrudtions.  J 

In  this  Veiw,  as  it  is  a  Cafe  of  the  firfl  Impreftion,  the  Court  unani- 
moufly  called  upon  the  Judges  of  the  Supreme  Court,  and  feveral  Coun- 
the  Reputation  in  their  Profeftion,  who  have  all  concurred  in 
pinion,  that  we  are  rtot  authorized  either  by  Law  or  by  any  of  th§ 

i  royal 
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foyal  Inftru£tions,  in  feveral  Inftances  fo  evidently  grounded  on  the  Laws 
of  England ,  to  hold  jurifdidtion  of  this  Caufe,  as  it  is  now  brought  be¬ 
fore  us.  The  Court  has  befides  thofe  Aids,  given  every  Advantage  to 
*a  Point  of  fo  great  Moment,  which  themoft  mature  Confideration  could 
afford  :  And  that  it  may  appear  upon  what  Reafons  his  Majefty’s  Coun¬ 
cil  have  the  Unhappinefs  to  differ  in  Opinion  from  his  Honour  the  Lieu¬ 
tenant  Governor,  they  beg  Leave  to  confiderthe  Reafons  urged  by  him 
in  Favour  of  the  Appeal,  as  it  is  now  brought  before  us  •,  and  to  fubjoin 
fuch  Anfwers  to  thofe  Reafons,  as  it  is  conceived  the  Law  will  warrant. 

His  Majefty’s  Council  humbly  hope,  that  they  cannot  better  Recom¬ 
mend  themfelves  to  his  royal  Approbation,  than  by  making  the  Law  of 
the  Land  the  Rule  of  their  Conduft,  in  the  Execution  of  every  Part  ox 
the  important  Truft  committed  to  them  •,  and  Batter  themfelves,  that 
their  Diffention  in  Sentiment  from  his  Honour,  as  it  is  founded  on  the_ 
cleared  Law,  will  be  a  full  Demondration  of  their  Fidelity  to  the  belt  ot 

Princes. 

In  this  material  Divifion  in  the  Sentiments  of  this  Court  ;  his  Ma¬ 
jefty’s  Council  are  of  Opinion,  that  his  Honour’s  Reafons  will,  it  lite¬ 
rally  incorporated  into  this  their  Anfwer,  appear  in  a  View,  the  mold 
advantageous  of  which  they  are  capable  :  And  as  we  with  the  utmoft 
■Willingnefs  fubmit  the  Reafons  of  our  Judgment  to  the  Confideration 
of  thofe,  who  by  Law  are  inverted  with  a  Power  to  correft  our  Errors, 
and  controul  our  Determinations,  we  flatter  ourfelves  that  his  Honour 
would  not  decline  the  fame  Tribunal  ;  and  as  we  prefume  the  Law 

muft  at  laft  determine  upon  this  Difference,  fo  alfo  we  conceive  that 

fuch  Determination  canbeft  be  made  upon  a  fair  State  of  the  Contrail. 

In  the  Purfuit  of  this  Method,  his  Honour’s  Reafons  will  be  reduced 
into  a  many  different  Paragraphs,  as  their  Sub, eft  Matter  naturally 
diffates  •  to  each  of  which  his  Majefty’s  Council  will  offer  fuch  An¬ 
fwers  as  their  Duty  to  their  Prince,  and  the  Laws  of  the  Land  cleaily 
and  undeniably  fuggeft.  The  firft  Paragraph  is  as  fo  lows : 

‘‘  An  Error  Conceive  runs  thro’ all  the  Arguments  1  have  heard  on 
«  this  Subieft,  in  not  diftinguiftiing  between  the  Laws  and  the  Execution 
“  of  them  •  The  executory  judicial  Powers  are  certainly  in  the  Crown  : 
“  The  King  is  the  Fountain  ot  Juftice  •-  The  Power  of  erefting  C  urts 
«  of  Juftice  is  confequently  in  the  Crown.  The  King  may  gtve  them 
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facli  Modes  of  Proceeding,  fuch  Extent  of  Authority  and  Jurifdiftion 
as  he  thinks  mod  proper  for  obtaining  Juftice,  in  the  Countries  where 
luch  Courts  are  ereded,  fuited  to  the  Circum  dance  of  the  Country  ; 
an  .  may  be  done  without  the  lead  Alteration  of  the  Law,  by 
Wtiicn  fuch  Coints  mud  Judge.  This  is  evident  in  our  Colonies  • 
every  Colony  has  different  Courts  and  Modes  of  Proceeding 
from  thole  in  other  Colonies  ;  and  all  of  them  different  from  the 

Courts  in  England  ;  yet  the  fame  common  Law  has  its  full  Force  in 
all  of  them. 

In  Anfwer  to  this  vac  obferve  : 

Phat  we  think  the  Diftindion  which  his  Honour  fuppofes  between 
tne  -aws  and  the  Execution  of  them,  in  the  Senfe  urged  in  hisRejrfons, 
is  groundless.  For  tho’  we  agree  with  him,  that  the  Law  mud  effenti- 
ai;y  and  unalterably  be  the  fame,  unlefs  changed  by  legiflative  Ad, 
(  which  the  Didindion  taken  by  him  neceffarily  fuppofes)  and  that  judi- 

u  rd  WerS  are  ln  SuPP°ruion  of  Law  in  the  Crown,  that  the  King  is 
the  Fountain  of  Juftice,  and  the  Power  of  ereding  Courts  is  in  the 
Crown  .  1  et  we  beg  Feave  to  deny  his  Inference,  that  the  King  may 
give  them  fuch  Modes  of  Proceeding,  fuch  Extent  of  Authority  and 
Jurifdidion  as  he  thinks  proper,  as  well  as  that  fuch  Modes  may  be 
introduced  as  have  hitherto  been  unknown,-  without  the  lead  Alteration 
of  die  Law,  by  which  fuch  Court  muff  judge. 

For,  i  ft,  we  conceive  that  tho’  the  Crown  has  Authority  to  ered 
and  conffitute  Courts,  yet  every  Court  muff  have  fuch 
a  Jurifdidion,  and  muff  be  fo  modelled  in  its  effential 
I  arts,  as  to  have  a  known  and  common  Law  [urif-  Prerogative,  p. 561, 
didion.  A’°* 


2dly.  Wherever  fuch  new  modelled  Courts  are  effentially  different 
from  thofe  known  in  the  Law,  the  Law  rnnff  neceffarily  and  of  Courfe 
y  altered  •,  as  the  Maxim  wifely  /peaks*  lAutata  Forma  prepe  intere- 
tnitur  Subftanlia  rci  ;  for  Indance,  were  the  Lieutenant  Governor’s  Sup- 
pofuion  juft,  that  his  Majedy’s  3 2d  Jndrudion  did  intend  that  this 
Court  as  a  Court  of  Appeals*  fhonld  have  Cognizance  of  Matters  of 
I  ad,  already  Lett  led  and  determined  by  a  Jury,  it  would  alter  the  Law 
in  the  grand  and  effential  Point  of  Trials  by  Juries, 
whofe  Verdids  by  the  Laws  of  England ,  are  the  335!  plh, 

only  Means  by  which  Fads  c^n  be  determined,  and  bib  Ed.  227,  228.  Vaugjt~ 
would  amount  to  a  Reverfal  of  the  common  Law  tf”T48,i49' 


Maxim, 
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Maxim,  U  y*  "ft •«*<  T**  «  ***"•  *•* 

tfmlM  ■  M  h  a  of  proceeding  in  die  different  Coio- 

principal  Difference  between1 V  ' '  |  Nj  do  a,fo  difiVr)  ,  but 

which  all  the  various  Courts  of  l-aw  *  .  a  Jury  to 

the  effenml  Parts  of  every  common  Law  Coun  ;  ’  ^  J  m 

determine  the  Faffs,  and  Judges  to  fpeak  the  l^w, 
all  the  Courts  of  Law  of  every  Colony. 

..  His  Honour  in  die 

H  Colonies  Appeals  to  the  L  g  ^  D  ndcnce  0f  the  Colonies 

“  tive  of  the  Crown,  win  -  ^  Dependence  of  all  the 

“  cannot  be  preferved.  P  ;  f  Great- Britain  evidently 

-  Dominions  of  the  Crown •  th^"“^®01l-OE  the  ,ft.  for  the  bet- 

::  £ ^  ^ is  sreac 
«  Important,  1  fhall  confer  it  more  dtftmttly. 

His  Majefty’s  Council  obfcrve  ifJ  intended  an 

Appeal  is  uied  without  lett  m<0  ;■  ca^nct  help  obferving  it  is  a  Peiitio 
Appeal  upon  Matters  of  ^  >  \ .J  an  Appeai  in  the  confined  Senfe  or 

Principii.  That  in  all  ne  "s enfe  in  which  it  is  known  in  the  Law 

the  Word  (and  in  the  only  proper  u  rud°-es  in  Matters  of 

of  £,«  »«»•'.  SrfSK Iwti  a  Law)  in  all  bit 
Law,  will  he  to  the  King  f  thiS  Senfe  an  Appeal  is  clearly  both 
Courts,  cannot  be  doubled.  A-  and  abf0lutely  neceffary  for 

effential  to  the  Prerogative  of  the  C  -  as  the  Inferior  upon 

maintaining  the  Dependence  ctthe^Co  ^  ^  indeed  a  he 

Great-Britain,  as  the  Super  ^  Senfe  of  tire  Word  will  lie.  For 

on  the  Sub,*. 

As  fuch  Dominions  ate  "parcel  will  lie, 

Great-Britain,  no  remecua  .  Dominion*  as  they  do  from  the  Courts 

from  thefuperiorto  the  inferior  0’f  England ,  except  Writs  of 

of  Weft  min  fhr  to  any  of  th  the  dependent  Dominion  might 

EX  cot'di  "  *  ^  “  *• 

perit  thefe  Confeqoences  would  follow .  »  »'•  ,ft.  That 
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might  be  f°  flJch  inferi°r  Dominion, 

minion  fuperior.  °  hn  Wlthout  <he  of  the  Do ' 

,  2djy’  qbat  Judgments  might  be  th.-n  o -Wn  ,u  m  j 

Jeflening  of  the  Superiority ;  which  cml^  c  the,Dlfad^ge  or 

tile  Superiority  to  be  onlv  of  rlip  v . i  c  reaionable  :  and  to  make 

Bru/n,  as  Tg  C™»»  °f  G™ 

nave  iC  ln  a  Cafe  concerning  7re/W. 

on.  belonging1  “JS?  T“‘  °f  Er“  “»  >«  Domini- 
given  into  the  Kind’s  Courts  ^  UP°”  ultimate  Judgments  there 

Wriis'tif" tT  '°  »  Depend; 'IT  am  ■°hV*'i»J“dSm“t5' 

Sobiefl  ““nC"n‘ng  ProPmr  b“““  Subjeflanc!  "tt'X 

>b=BS^T^P'fSi0“a-,tt,l0'  "M  ““Airy  >0  fupport 

Queltion  of  F?a  be  d,~ I.’  ,  °bV'0“s  ”  firil  View,  for  whether  a 

sK  I  ?s 

therefore  we^aTnot fte^Pro -t0  th!  Colonies’  and 
of  that  A6b  the  Parliam*  ^  r  y  ^  tile  AfTertion,  that  in  the  palling 

■bo  Dependence  of  all  the  Do.nfnTn's  rf  £”c“  £  Vfc*’ "»  Prefc™”6 

*£k  dSt^,M^udrS*,tert1ng  'A'  D'rd»“  »f 

fell  no,  have  any  Juriffja  J ”, "" 

»en''Ttaorco„“':f  w°” 

therefore  cannot  be  undeXod  h"  LaW,  f  Equity-  Tbe  Statute 
in  the  Law,  by  givjn2  the  Suu-  £  'fended  a  Cha,1Se  or  Alteration 

the  Verdiftof  a  Jury§  nSext  C^lf  C/T  °f  apPealinS  froin 
“  R„  tu  ra  J  ,  I  1  g  aph  h,s  Honour  obferves,  that, 

<i  a  • ' r  -e  orc  Appeal  in  Law  is  meant  the  removing  the Caufe from 
“  mf'r'°r  ">  ”  >b“'Ofy  =  K,  Writ  of  E^or  the  Caufe  U 

“  not 
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ii  not  removed,  but  fome  difputed  Points  in  Law  are  determined,  and 

44  which  may  have  no  Relation  to  the  Merits  of  the  Caufe. - Appeals 

“  to  the  King  in  Perfon  were  by  the  common  Law,  both  before  and 
46  after  the  Conquefl,  and  are  confirmed  by  Magna  Chart  a ,  nulli 
44  vendemus ,  nulli  negabimusy  nec  defer  emus  Juft  it  i am  r  relates  efpt  dally 
44  to  Appeals,  in  which  the  King  was  Judge  ;  for  to  fell,  deny,  or  de- 
44  lay  Juflice,  can  have  no  reference  to  any  Perfon,  other  than  a  Judge  ; 
44  The  Complaint  was,  that  large  Sums  of  Money  were  demanded  for 
44  Writs  of  Appeal,,  and  at  other  Times  they  were  denied  or  delayed. 
44  To  remedy  thefe  Complaints,  this  Claufe  was  made  Part  of  the  great 
44  Charter  ;  thereby  the  Subje6Ts  Right  to  Appeals  is  confirmed,  not 
44  taken  away.’* 


We  agree  with  the  Lieutenant  Governor,  that  by  an  Appeal  in  Law, 
is  meant  the  Removal  of  a  Caufe  from  an  inferior  to  a  fuperior  Judica¬ 
tory. 

But  in  Oppofition  to  his  Opinion,  we  beg  Leave  to  fhew  in  a  few 
Words,  that  by  Writ  of  Error  the  Caufe  and  its  Merits  are  removed, 
for  the  Record  itfelf  which  contains  the  whole  Pleadings  between  the  Par¬ 
ties,  the  Iffue,  the  Verdkd,  and  the  Judgment  is  removed  ;  and  the  Er¬ 
rors  effentialin  the  Law  in  either  Part  of  the  Record  are  cor  refled,  and 

the  Judgment  in  the  Whole  is  either  rev er fed  or  affirmed. - Thus  then 

the  Merits  in  Law  arifing  from  the  Matters  of  Faff,  contained  in  the 
Record,  muff  neceffarily  receive  their  Determination  in  a  Court  of  Er¬ 
rors;  nor  can  it  juftly  be  fuppofed,  that  conflitutional  Courts  have  been 
erefted  with  Power  to  lay  their  Hands  on  the  Proceedings  in  a  Caufe 
only  to  furnifh  an  Opportunity  for  handling  fome  difputed  Points  in  Law, 
which  have  no  Relation  to  the  Merits  of  the  Caufe  :  Every  Error 
therefore,  which  is  corrigible  by  Law,  muff,  in  Suppofition  of  Law,  be 
effential  to  the  Meiits  of  the  Caufe  ;  otherwife  Writs  of  Error,  inflead 
of  being  conflitutional  Remedies,  would  neceffarily  and  effentially  con¬ 
travene  thofe  Words  of  the  great  Charter  nulli  negabtmus ,  nulli  diffn  e- 
mus  Juftitiam  vel  Refium.  Thus  then  wejccnceive,  that  the  Diftindion 
fet  up  by  his  Honour  between  Appeals  and  Writs  of  Eiror,  is  ground¬ 
less  ;  and  that  a  Writ  of  Error  is  an  Appeal  upon  the  ^  51I  2?6._.2 

Merits  in  Law  ;  in  which  Senfe  the  Word  Appeal  is  /w  nay,  1447.-—  Halts 
clearly  underflood  in  the  Books,  as  may  be  ffiewn 
from  a  great  Number  of  Authorities. 

But  as  his  Honour  has  been  pleafed  in  this  Paragraph  to  furnifh  a 

Comment  on  the  Chapter  of  Magna  Charta ?  a  Paffige  from  which  we 

p  have 
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have  mentioned,"  we  muft  take  the  Liberty  to  oppofe  it  with  another 
Comment  on  the  fame  Words,  given  by  the  great  Lord  Coke ,  which 
clearly  fh-ws,  ift.  That  this  Chapter  cannot  concern  the  King’s  Perfo- 
nal  Adminiftration  of  Ju (lice  on  Appeals  upon  Matter  of  Fadt,  but 
the  Adminiftration  of  Juftice  by  his  known  and  ordinary  Courts;  in  all 
which,  the  King,  tho*  not  in  Fad,  yet  in  Suppofition  of  Lav/  is  prefent, 
which  is  the  Reafon  that  the  King  himfelf,  in  the  Words  ofthe  Charter, 
declares,  he  will  not  do  what  he  intends  his  Court  fhall  not  ;  a  ^ 
And  thus  fpeaks  the  great  Oracle  of  the  Law;  no  Man  , 

fhall  be  condemned  at  the  King’s  Suit,  either  before  the  King  in  his 
Bench,  where’the  Pleas  are  Coram  Rege ,  (and  fo  are  the  Words,  nec^ 
fuper  cum  ibimus  to  be  underftood)  nor  before  any  other  Commiflioner 
or  Judge  whatfoever  ;  and  fo  are  the  Words,  nec  fuper  cum  mitt  emus 
to  be  underftood,  but  by  the  Judgment  of  his  Peers,  that  is  his  Equals, 
and  according  to  the  Law  of  the  Land  and  from  this  Paraphrale  the 
Author  fj.ys^the  Senfe  of  the  .other  Claufe  ;  we  will  deny,  fell,  or  refufe 
Juftice  to  no  Man,  is  diftindly  underftood  :  And  upon  ihe  fame  Claufe 
he  further  obfcrves  thus  ;  “  This  is  fpoken  in  the  Perfon  of  ^ 

44  the  King,  who  in  Judgment  of  Law  in  all  his  Courts  is 

44  prefent,  and  repeating  thefe  Words,  Nulli  vendemus,  &c.  Or, 

*  1 

2dly.  Thefe  Words  as  they  have  been  expounded  by  other  Adis 
of  Parliament  intend  that,  “  by  no  Means  common  Right  or  Jb  ^ 5; 

44  common  Law  fliould  be  difturbed  or  delayed,  not  though 
44  it  be  commanded  under  the  great  Seal  (as  in  the  prefent  Cafe)  or  by 
44  privy  Seal,  Order,  Writ,  Letters,  Meffage,  or  Commandment  what- 
44  foever,  either  from  the  King  or  any  other  ;  and  that  the  Juftices  fhall 
“.proceed  (as  in  this  Cafe  they  have  done)  as  if  no  fuch  Writs,  Letters,  , 
44  Order,  Meffage,  or  other  Commandment  were  come  to  them.” 

And  thus  it  appears  clearly  from  the  bed  Comment  on  the  Subjedt,  ? 
that  his  Honour  in  applying  this  Chapter  of  Magna  Chart  a,  to  the  fup 
pofcd  Appeal,  in  which  the  King  was  the  Judge,  has  mifunderftood  the 
Text :  We  are  therefore  at  a  Lois  to  difcover  from  whence  his  Honour 
has  collected  the  Reafon  upon  which  he  alledges  this  Chapter  of  the  great 
Charter  was  grounded,  (to  wit)  'That  large  Sums  of  Money  were  de¬ 
manded  for  IVrits  of  Appeal ;  and  at  other  Times,  they  were  denied  or 
delayed,  or  that  this  Claufe  was  made  Part  of  the  great  Charter ,  to  con¬ 
firm  the  SubjehPs  Right  to  Appeals . 


lea*. 


Before 
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Before  we  proceed  to  a  particular  Confideration  of  the  reft  of  his 
Honour’s  Reafons,  it  will  be  neceffary  to  extract  and  refute  a  latent 
Diftindtion  which  implicitly  runs  thro5  moil  of  them  :  It  is  this,  I  hat 
tho5  the  Colonies  are  intitled  to  the  Antient  common  Law  of  England , 
as  it  flood  before  the  Time  of  the  great  Charter,  yet  none  of  the  Laws 
which  took  Place  fince  that  important  iEra,  do  extend  to  the  Colonies. 


This  Eiftinclion  we  conceive  may  be  refuted  by  obferving  : 
i ft.  That  it  has  been  folemnly  adjudged  before  the  King  in  Council, 
that  in  all  Colonies  the  Subjects  carry  with  them  the  Laws  of  England , 
and  therefore  as  well  thofe  that  took  Place  after,  as  thofe 
which  were  in  Force  before  the  palling  of  the  great  Char¬ 
ter. - 2  Peer  W. 


Salk.  41  T. 
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2dly.  That  by  the  Statute  of  7  &  8,  W.  III.  the  Laws  of  England, 
as  they  then  were,  and  as  they  fhould  appear  to  be  thereafter,  are  made 
the  Standards  of  Law  in  the  Colonies  •,  as, 


3dly.  They  are  alfo  by  one  of  his  prefent  Majefty’s  Inftrurftions,  in 
■which  the  Governor  or  Commander  in  Chief  is  direfted  “  to  take 
“  Care  that  no  Man’s  Life,  Members,  Freehold,  or  Goods,  be  taken 
“  aWay  or  harmed,  otherwife  than  by  eftablifhed  and  known  Laws, 
44  not  repugnant  to,  but  as  much  as  may  be,  agreeable  to  the  Laws  ot 
“  England,”  purfuant  to  which  Adjudication,  Statute,  and  Inftru&ion, 

4thly.  The  Laws  of  England  in  themfelves,  and  in  the  Manner  of 
adminiftering  them,  have  been  the  Meafure  of  Right  and  Wrong  between 
Subject  and  Subjeft  in  this  Colony,  from  its  firft  Settlement,  down  to 
the  prefent  Day  •,  and  will  doubtlefs  be  maintained  as  fuch,  agreeable 
to  the  Coronation  Oath  eftablifhed  by  the  Statute  of  the  1  W.  and  M. 
Statute  1,  Chap.  6,  Sec.  2.  according  to  which,  the  King  (wears  to 
govern  the  People  of  England,  and  the  Deminions  thereunto  belonging 
according  to  the  Statutes  in  Parliament  agreed  on,  and  the  Laws  and 
Cuftoms  of  the  fame. 

Notwithftanding  which,  the  Lieutenant  Governor  evidently  proceeds 
upon  the  abovementioned  Diftindlion,  in  his  next  Paragraph,  which  is  in 
thefe  Words  * 

“  At  the  Time  of  the  great  Charter,  all  the  Property  of  the  Nation 

“  was  determined  in  the  Hundred  Court,  County,  or  Sherifl  s  Court, 

“  and 

«  !r 
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C€  and  Baron’s  Court  ;  and  if  the  Party  could  not  obtain  Juftiee  in 
4 5  thole  Courts,  he  might  appeal  to  the  King,  who  would  do  him  Juf- 
<c  tice — To  do  Juftiee  was  alfo  Part  of  the  antient  Coronation  Oath/’ 


Upon  which  we  obferve  : 

i  ft.  That  if  by  the  Law  of  England  no  fuch  Appeal  as  he  maintains 
did  lie  in  England ,  at  the  Time  of  the  Settlement  of  this  Colony,  it  could 
not  for  the  Reafons  we  have  affigned  ever  lie  here, - - 

sdly.  We  muft:  take  the  Liberty  to  obferve,  that  the  Lieutenant 
Governor  when  he  afferted,  that  at  the  Time  of  the  great  Charter,  all 
the  Property  of  the  Nation  was  determined  in  the  Hundred  Courts,  &c. 
muft  have  forgot  the  great  Courts  at  Wefiminfter ,  and  the  Ju dices  in 
Eyre,  for  to  luppofe  that  the  Courts  at  Wefiminfter  and  in  Eyre,  were 
then  in  Being,  and  without  Employment,  is  really  difficult  •,  that  how¬ 
ever,  the  King’s  Bench  and  common  Pleas  exifted  betore  the  great 
Charter,  appears  from  ii  Chapter  of  the  C  harter  itfelf,  which  runs  thus, 
Communia  Placita  non  fequantur  Curiam  noflram  fed  tenentur  in  aliquo 
certo  Loco  :  The  fame  Point  is  manifefted  by  the  next  Chapter,  which  runs 
thus,  Juftitiarii  de  Banco ,  that  is,  the  Juftices  of  the  Court  2  Jnfl.  page  21. 
of  common  Pleas  are  exprefsly  named  :  as  alio  by  my  Lord  ®v- 
Coke's  Comments  upon  thofe  Chapters.  And  with  Refpedt  to  all  the  four 
great  Courts  at  Wefiminfter ,  it  was  adjudged  lo  early  as  in  ioEd  ^ 
the  Reign  of  Edward  IV.  that  they  were  all  by  the  common  s  R*?.j>rcf.  16 
Law.  In  the  Time  of  R.  I.  Pleas  of  Land  were  indifferently  ^ 

held  in  the  King’s  Bench  and  common  Pleas  *,  and  tho’  in  com.  law,  146. 
the  Reign  of  his  Father,  King  H.  II.  the  Adminiftration  of 
common  Juftiee  had  by  the  Pra&ice  of  the  Subject,  who  was  apt  to 
feek  Juftiee  nearer  Home  than  in  the  Courts  of  Wefiminfter ,  been 
almoft  wholly  drawn  to  the  County  Courts,  Hundred  Courts,  and 
Courts  Baron  •,  yet  Juftices  in  Eyre  were  in  that  Prince’s  Reign  appointed 
by  A <ft  of  Parliament,  who  were  Miffi  per fingulos  Anglice  cQtnitatusy& 
Juraverunt  quod  cuilibet  jus  fuum  Confervarent  ilhefum. 


And  that  the  Kings  of  England  never  did  fince  the  iEra,  that  is 
often  Times,  tho’  unjuftly  called  the  Norman  Conqueft, 
adminifter  Juftiee  in  Perfon,  is  evident  from  a  Paffage  in  the 
antient  Book,  called  the  Mirror  of  Juftiee,  which  contains  the  Law  as 
it  ftood  “  above  1  200  Years  ago,  and  has  in  it  a  Paffage  in  old  french^ 
“  which  tranflated  runs  thus*,  the  Kings  ufed  to  do  right  in  Perfon  to 

"  all 
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“  all  the  Subjects,  or  by  their  Chief  Juftices,  but  now  they  Decree  Juf- 
“  tice  by  their  Juftices  Errant  Commiffioned  for  all 
“  Pleas  j”  and  my  Lord  Ccke,  in  extracting  the  Sub- 
ftance  of  this  antient  Author  in  his  Preface  to  his  3d  Rep.  fays,  in  this 
“  Book  in  Effeft  appeareth  the  whole  Frame  of  the  antient  common 
“  Law  of  this  Realm  and  then  proceeds  to  Inftance  the  Truth  of 
this  Obfervation,  by  exhibiting  from  the  Mirror  a  Sketch  of  the  Au¬ 
thority  of  all  the  common  Law  Courts  ;  among  which  are  the  Four 
great  Courts  at  Wejiminfier,  and  particularly  the  Court  of  King’s  Bench, 
of  which  he  fpeaks  thus  ;  t!  The  King’s  Bench,  Chief  Juftices  holding 
“  Pleas  of  the  King,  and  foon  after  the  Office  of  Chief  Juftice  be- 
“  longed  to  redrefs,  and  puniffi  by  Writ,  the  wrongful  Judgments, 

«•  Wrongs  and  Errors  of  other  Juftices,  and  to  Caufe  to  come  before 
“  the  King,  the  Parties  and  the  Record,  &c.  that  is  before  the  King, 

“  becaufe  he  always  fat  in  Perfo'nin  his  Bench;  tho’  the  Judges  rendered 
“  the  Judgments And  from  this  Paffage  it  appears  to  a  Demonftra- 
tion,  that  °the  King’s  Bench  before  the  Conqueft,  enjoyed  the  Power 
of  correcting  by  W rit,  that  is  by  Writ  of  Error,  the  wrongful  Judg- 
mentsand  Errors  of  all  other  Courts  ;  which  in  truth  appears  to  be  the 
only  Appeal,  (except  in  criminal  Matters,  where  the  Word  is  ufed  in  a 
different  Senfe)  that  was  ever  known  in  the  Law. 

Tn  the  Reign  of  King  John,  the  Bufinefs  of  the  inferior  Courts  gra¬ 
dually  diminifhed,  and  the  Bufinefs  of  Moment  BaiclB;p,cm.ia 
came  to  the  great  Courts  ;  thefe  gave  a  ready  Ear 
to  Writs  of  falfe  Judgment,  which  was  the  Appeal  the  Law  allowed  Jr  cm 
erroneous  Judgments  in  the  County,  and  other  inferior  Courts ;  and  by 
thefe  Writs  a  Variety  of  which  may  be  found  in  the  Regifter,  notning 
but  the  Record  of  the  Caufe  which  was  made  for  the  Purpoie,  was  lent 
up-  And  thefe  muft  be  the  Appeals  alluded  to  by  his  Honour  ;  which 
however  appear  to  be  in  the  Nature  of  Writs  of  Error  ;  and  were 
ufed  to  bring  up  the  Judgments  of  the  inferior  Courts  into  the  Coui  ts  at 
IVeJtminjter  \  where  the  Errors  in  Law,  in  the  Judgments  of  thofe  lower 
Judicatories  were  correded  by  the  King’s  Judges,  and  not  by  the  King 

himfelf. - * 

But  it  may  not  be  amifs  to  take  Notice  here,  of  ^  Lira  tenant 

Governor  fays  on  the  Subjed  of  the  Court  o  u.  '^S’  '  commonly 

Court  of  London. — “  In  the  Mayor  and  Sheriff  s  Court,  conirno  y 
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‘c  called  the  Huttings,  where  all  the  Property  of  the  Citizens  is  deter¬ 
mined,  a  Writ  of  Error  does  not  lie,  but  an  Appeal  :  In  Confe- 
quence  of  which,  the  King  appoints  Committioners,  who  are  to  do 
full  and  fpeedy  Juftice.  They  do  not  only  reverfe,  or  affirm  the 
Judgment  of  the  Huttings,  but  they  give  fuch  Judgment  as  the 
44  Huttings  ought  to  have  given.  The  Jurifdidion  of  the  Huttings  is 
by  common  Taw*,  and  Writs  of  Error  do  not  he  in  any  Court  whofe 
Jurifdidion  is  by  common  Law,  but  an  Appeal  does.” 


Upon  which  wc  obferve,  that  the  Lieutenant  Governor  is  again  mif- 
taken  in  fuppofing  that  an  Appeal  lies  from  the  Huttings  to  Commif- 
iioners  in  Matters  of  Fad ;  and  that  thofe  Committioners  do  full  and 
fpeedy  Juftice  upon  the  whole  Merits,  both  in  Fad  and  Law.  On  the 
Contrary,  it  will  appear  from  the  Pcrufalof  the  Books  on  the  Subjed, 
that  they  ad  merely  as  a  Court  of  Errors,  in  either  reverfing,  or  affir¬ 
ming  the  Judgment  of  the  Huttings.  Fitzherbert 
afferts,  “  that  if  an  erroneous  Judgment  be  given  New- Nat,Brev- si> 
in  the  Courts  before  the  Sheriff  of  London  only ,  the  Party  grieved 
fhall  have  a  Writ  of  Error  out  of  Chancery,  direded  unto  the  Sheriffs, 
to  bring  the  Record  before  the  Mayor  and  Aldermen,  in  the  Huf- 
tings  of  London ;  and  there  the  Record  fhall  be  examined  *,  and  if 
there  be  Error,  they  fhall  reverfe  the  Record  there,  by  the  Cuftom 
of  the  Laid  City  :  And  if  erroneous  Judgment  be  given  nem,  55  Et 
in  the  Huttings  in  London ,  before  the  Mayor  and  the  4  Infi.  247.  248, 
Sheriffs  there,  then  the  Party  who  will  fue  to  reverfe  the  Jndgment, 
fhall  come  into  the  Chancery,  and  there  fue  a  Commiffion,”  direded 
to  Pcrfons  to  examine  the  Record  and  Procefs,  and  the  Errors,  and 
thereupon  to  do  Right.  And  a  Man  fhall  have  a  Com-  New,  Nae. 
miffion  to  examine  the  Errors  in  a  Judgment  given  in  the  Brev-ss*  G* 
Huttings  in  the  1  ime  of  another  King,  and  in  the  Time  of  another 
Mayor,  and  other  Sheriffs  And  in  the  fame  Chapter,  the  Author 
fpeaks  repeatedly  of  fuing  Writs  of  Error,  and  Commiffions  to  remove 
the  Judgments  of  the  Mayor  and  Sheriffs  of  London ,  and  of  correding 
the  Errors  of  their  Judgments.  And  from  the  feveral  Forms  of  Writs 
and  Commiffions  of  Error  lo  the  Huttings,  contained  in  that  Chapter, 
it  appears  clearly  that  they  are  effentially  and  fubftantially  the  fame  as 
Writs  of  Error  in  other  Cafes,  and  to  other  Courts.  And  we  fuppofe 
that  the  Lieutenant  Governor's  Miftake  on  this  Subjed,  proceeded  from 
the  Ufe  of  the  Word  Commiffion,  inftead  of  Writ,  tho*  in  Fad  and 

Truth,  every  Writ  of  Error  is  more  properly  a  Com- 
miffion  than  a  Writ.  UmjXmm-di. 

His 
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His  Honour  in  the  Sixth  Paragraph  obferves ,  that , 

“  From  the  Nature  of  the  Courts,  which  exifted  by  common  Law, 
“  it  is  evident,  that  the  Diftindion  now  in  Uie,  between  Writs  of 
“  Error  and  Appeals,  could  not  then  exift  *,  becaufe  there  was  no  Inch 
46  Diftindion  then,  between  the  Jury  and  the  Judges,  as  now  in  the 
“  Courts  of  Weftminfter .  By  common  Law  the  Jury  was  abfolutely 
“  Judge  of  both  Law  and  Fad.  This  is  ftill  evident  in  the  Sheriff  % 
c<  Court,  Coroner’s  Court,  and  in  the  Houfe  of  Peers  :  Appeals  muff 
extend  to  the  whole  Merits,  where  there  was  no  Diftindion  between 
“  the  Verdid  of  the  Jury,  and  the  Judgment  of  the  Court,  as  it  is 
44  evident  by  common  Law  there  is  not.” 


Upon  which  his  Majefty' s  Council  Remark,  that , 

Proofs  are  not  wanting  in  the  Books  to  fhew  that  Juries  were 
n  Ufe,  even  among  the  antient  Britons  ;  that  as  Juries  now  do,  fo  di 
they  of  all  Times  try  the  Matters  of  Fad  *,  that  as  they  now  are  in 
fome  Senfe  Judges  of  Law,  where  they  take  upon  themfelves  to  n 
general  Verdids,  fo  were  they  antiently  ;  and  by  the  antient  common 
Law  they  were  no  more  Judges  of  Fad  folely,  than  they  now  are;  1  he 
Evidence  formerly  was  never  reduced  to  Writing  any  more  than  it  now 
is,  to  wit,  on  Demurrers  and  fpecial  Verdids  ;  in  which  the  Law  was 
always  referved  for  the  Determination  of  the  Court  •,  and  the  Maxim, 
ad  Quxflionem  Juris  respondent  Judices ,  ad  %u*ftionemFa0t respondent 
Juratores,  is  an  antient  common  Law  Maxim;  To  fuppole  there  ore 
that  there  is  now  a  Diftindion  between  Appeals  and  W  nts  of  Lrror, 
which  did  not  antiently  exift,  appears  to  us  altogether  groundlefs  5  the 
Truth  is,  no  fuch  Diftindion  now  does,  or  ever  did  ext • 

do  we  conceive,  that  the  Inftances  adduced  from  the  Sheriff  s  Court 

Coroner’s  Court,  and  Houfe  of  Peers,  are  at  all  pertinent:  In  the 
two  firft.  Fafts  are  fettled  in  the  fame  Manner  as  they  are  re i  the 
Courts  of  Weftminfter ,  to  wit,  by  a  Jury  ;  and  in  the  Houf 
Peers  nothing  but  Matters  of  Law,  except  where  the  Appeal  is 
from  'the  Equity  Side  of  the  Chancery,  or  Exchequer,  in  which  the 
Proceedingsly  the  Law  of  the  Land  are  to  be  in  the  Putman  Method, 
and  the  Evidence  reduced  to  Writing,  arc :  ever  determined  51I. 
there  -  it  being  below  their  Dignity  to  try  Matters  of  Fact. 

His  Majefty’s  Council  conceive,  that  his  Honour  is  m.ftaken  m  hi* 

long  after  the  great  Charter.  The  Paragraph  in  which  this  , 
contained  runs  thus  : 


(C 
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Vvnts  of  Error  I  have  Reafan  to  believe  were  introduced  into  the 

^ourts  IVefiminfitr i  long  after  the  Time  of  the  Great  Charter 

u  ^OLirts  are  known  to  afllime  Power?,  which  did  not  originally  belong 
c  c  I?  , r  ~  Jud8e  Coke  ^  Judicis  eft  ampliare  Jurifdimonern. 
cc  ,  tl1Tre  affumed  P°^ers  are  found  beneficial,  they  beccme  confirmed 
by  Ufage  ;  fuch  are  Writs  of  Error  :  But  as  they  are  not  by  common 
.thTe7  a^e  confined  to  the  Courts,  where  fuch  Ufage  prevails, 
r  or  this  Reafon,  and  their  being  ufeful  they  were  extended  by  Ads  of 
Parliament  to  other  Courts  and  Places,  where  fuch  Ufao-e  did  not 
**  Prevad*  khe  NecefTity  of  an  Ad  of  Parliament,  diffidently  fnews 
|  t“at  theY  are  not  by  common  Law  :  This  is  made  more  evident  by 
“  1  think  is  univerfally  agreed,  with  Refped  to  the  Elands  of 

“  Jerfey  and  Guernfey,  where  Judicial  Trials  are  by  Jury  ;  that  in  Cafe 
"  any  Party  is  aggrieved  by  any  Sentence,  or  Judgment,  there  he  is 
to  have  his  Remedy  by  Appeal,  to  the  King  in  his  Privy  Council  ; 
“  and  that  Judgments  are  not  to  be  examined  by  Writs  of  Error! 
“  The  Reafon  given  is,  that  tho 5  thefe  TJlands  are  Parcel  of  the  Domi¬ 
nions  of  the  Crown  of  England ,  they  are  not  Parcel  of  the  Realm  of 

“  England,  The  like  Obfetvation  is  made  with  Refped  to  the  He  If 
“  Man.”  J  J 

Upon  this  Paragraph  his  Majefty’s  Council  Remark,  that,  they 
have  already  fhewn,  that  Writs  of  Error  were  by  the  common  Law  •  and 
as  a  further  Proof,  refer  to  the  Regifter  of  Writs,  which  was  undoubt- 
edly  compikd  before  the  Conqueft  :  This  Book,  by  which  moft  of  the 
A\  rits  ftiil  in  Ufe  are  framed,  contains  a  great  Variety  of  Writs  of  Error; 

I  he  Power  of  trying  Errors  has  not  therefore  been  affumed,  but  belongs 
to  the  King’s  Courts,  from  Time  Immemorial  \  nor  can  the  Maxim 
honi  judicis  eft  ampliare  Jurifdiftionem,  mean  any  Thing  more  than 
that  Judges  are  in  the  Diftribution  of  Juftice,  to  exercife  every  poffible 
Power,  which  the  Law  will  warrant.  And  as  the  Corredion  of  Errors  is 
by  the  common  Law,  it  extends  to  all  Times  and  to  every  common 
Law  Court  ;  the  Diftindion  therefore,  that  Writs  of  Error  do  not  lie 
in  the  Colonies,  which  is  grounded  on  the  other  bafelefs  Diftindion, 
that  nothing  but  the  antient  common  Law  of  England  extends  to  the 
Colonies,  muft  alfo  appear  to  be  without  Foundation  ;  and  the  fuppofed 
NecefTity  of  an  Ad  of  Parliament,  to  give  Writs  of  Error  in  cer¬ 
tain  Cafes,  which  is  in  evident  Allufion  to  the  31ft  of  El.  Chap.  I, 
whereby  the  Exchequer  is  authorized  to  hear  and  corred  the  Errors  of 


[  +3  ] 

V  -c  Rpnrh  is  entirely  groundlefs  •,  for  nothing  is  clearer  than  that 

'ecKT,S,  ?utu  e  Writs  of  Error  did  lie  from  the  King’s  Bench  to 
sforc  that  Statute,  ,  s  t  therefore  was  not  to  give  a  Writ  of 

“  HOl;.fe  fc  Wore  bm  to  carry  a  Cafe  of  Errors  thro' 

where  „fteacl  of  removing  it  tamed, - 

St'SES* ^  aodtll  Tribe, nai,  as  was  the  Pr.aice  b,  the  com- 
ion  Law. 

Nor  does  the  Argument  in  Support  of^tte  Honfthe 

irror  did  not  lie  at  the  common  ,  ,  jerfey  and  G  item  fey  ;  for 

nftance  afligned,  concerning  App  common  Law,  his  Honour 

ny  Lord  Hale,  from  whole  Hiftory  oft^“  Rcafonsupon  which  an 
J  probably  collected  this  which  are 

Appeal  lies  from  theie  l  anc  ,  Dutchy  of  Normandy,  by  the 

;heie •,  thofe  Wands  were  I  art  of  the  Uu  y  Council; 

Laws  of  which  Dutchy,  an  Appeal  did to  t  ^  the  Laws  of 
and  as  after  the  Annexation  of  was  Duke  of 

^  ^  "  PnVy  C°U 

Beftdes,  this  Inftance  does  not drew  thjt.  Writ 
lie  to  thofe  f  Hands,  but  the  Com  *  J  ^  tQ  be  prefumed,  that  an 

they  had  Trials  by  Juries,  fame  Cafes  as  in  the  Courts  o-. 

Appeal  from  their  Courts,  lies  u  \  .  jn  {]10r t,  my  Lord  Hale* 

England,  to  wit,  on  Errors  on'  ,  m  ,  ^  f  tho fe 

clearly  intends  to  (hew  the  Reafon  y  ^  of  that  Appeal, 

1  (lands  to  the  King  in  c  Word,  in  the  fame  Author,  is  to 

which  muft  be  prefumed,  if  th  gme ln  Cafes  of  Error  only  : 

be  underftood  in  the  Senie  ^  certain,  that  a  Writ  of  Error  did 

Befides,  as  a  Proof  of  this  Matt  wa$  not  ParCel  of  the  Domi- 

lie  to  the  King’s  Courts  at  .  dependent  on  the  Crown  of 

nions  of  England  but a  d,  ft.nft  Dommo  ,  ^  ^  Inft.  2g.2  :  A 

Great- Britain-.  Vin.  Tit.  Lt;entlv  anlndependent  Kingdom,  governed 
to  the  Ifle  of  Man,  it  .^s  a^ntly  ^  a  t0  this  Day  ;  and  m 

4“””^  ;,,c  cowo 
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M*  b?  «*»»».  » 

me.  4.  irsr  n8  “  an<i  juai“  °f "" 

oFTfc^SgpS£'«33iXS  ft0*""*  °J fom' 

one ;  they  are  thefe  ;  5  c  c^e  liberty  to  confider  as 

-Glacis  inferted  of  Penn/yhania,  the  following 

“  {X/j  *f,ecetvinX'  Heari»g  and  Determining  of  the  Appeal  or  At 

«  litlrkLfoJ  T  °r  Perf°nS'  0f’  ^  or  Mongol  the  Sr'- 

-f  faid ,  w  touching  any  Judgment  to  be  there  made  or  given." 

«  SuhfeSs  Cchereer  the  Kin§  has  Served'  to  his 

SS'LlTcc ••  “  J"ds™»10f  »ny  Courier  Jrrdica.orjl 

In  Connecticut ,  as  I  am  informed,  Appeals  to  the  Kino- 

tolo  K”  Chr r  '  nr'r,l,dA  th" a  t  re  S  ft  “ 

the  King,  obtains  the  Benefit  of  an  Appeal  bv  the  Kino-’c 
Mandatory  Writ ,  Obedience  to  which  has  nevertan  rtfuftd."  ®  ' 

Upon  thefe  Inflances  his  Majeji/s  Council  remark, 

nies1  is'Jt  Law  ofthe  Land>  and  not  the  Practice  of  other  Colo- 
Ri„,  in  K  pe!r  Gu,deT  nof  can  fuch  Practice  conclude  the  Subject’., 

Z:ny- ,ns* known  M“to-  /V 

nfcrve  to  the'K?j.0'rh?RCI|'fMrS.  °*  ,P‘lafylvana  and  Maffttbufats, 
reier/e  to  the  King  the  Right  of  hearing  Appeals,  it  muft  be  in  Wh 

only  "^and  tC  Cf°mmon  Law  wil1  authorize,  that  is  in  Cafes  of  Error 

Colonies  iCrl  C^  ^H8  °r  be  argued  from  thc  Pra(ftice  of  thofe 
T  aw  .  r  j  y  as  wcj|l  as  Convenient,  have  gone  into  Miftakes  in 

T  •’  "  r  Conduft  can  be  no  Rule  for  us,  Fortior  enim  eft  DifpofiFo 

TiSe  oanThk  Occaf ?  and  we 'iave  his  Honour’s  Declaration  at  another 
lime  on  this  Occafion,  that  Errors  when  difeovered,  ought  not  robe 

the  Ground  of  future  Proceedings,  but  muft  be  correfted  With 
pCa  t0  the  Majfacbufetts  and  Count fficut,  it  is  well  known  that  they 

have 


c< 
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1Ve,  by  Laws  of  their  own  making,  and  in  evident  Deviation  from  th« 
,aws  of  England ,  in  the  Confirmation  of  their  Courts,  given  them  a 
ower  of  Appeal  in  Matters  of  Faft,  from  the  highefl  to  the  loweft  : 
:  is  not  therefore  to  be  wondeped  at,  that  in  thofe  Colonies,  as  well  as 
i  others,  (in  which  we  conceive  the  Law  of  England  is  not  fo  well 
nderftood,  nor  has  been  fo  ftriftly  adhered  to  as  in  this  Colony)  they 
ave  run  into  the  erroneous  Praftice  of  appealing  on  Matters  of  Faft,  to 
le  King  in  Privy  Council.  And  we  cannot  but  be  of  Opinion,  that 
is  Majefty’s  Lieutenant  Governor  and  Council,  of  this  Colony,  in  the 
ixecution  of  their  important  Truft,  ought  in  Obedience  to  his  Majefty’s 
iftruftions,  and  the  Statute  of  the  7.  &  8.  of  W.  3.  to  be  guided  by  the 
nosvnand  eftablifhed  Laws  of  England ,  and  not  by  the  uncertain,  and 
erhaps  groundlefs  Proceedings  in  other  Colonies. 

We  cannot  therefore  agree  with  the  Lieutenant  Governor,  when  he 
tys,  in  the  next  Paragraph. 


“  It  is  evident  from  what  has  been  faid,  that  no  Writ  of,  Erroi ,  can 
bv  the  common  Law  lie  in  the  Colonies,  becaufe  they  are  not  Parcel 
of  the  Realm  of  England.  No  Aft  of  Parliament  has  extended 
Writs  of  Error  to  the  Colonies.  1  he  King  has  not  given  Authority 
to  the  Governor  and  Council  of  this  Province,  to  hear  and  determine 

on  Writs  of  Error - but  has  given  them  Authority  to  hear  anu 

determine  on  Appeals  •,  their  Authority  is  therefore  clearly  confined 
to  Appeals,  by  which  the  whole  Caufe  is  brought  befoie  them,  m 
order  that  if  need  be,  it  may  be  tranfmitted  by  farther  Appeal,  to  the 
King  in  his  Privy  Council.  — By  what  Authority,  is  the  Governor 
and  Council  of  New-Tork,  appointed  Judges  m  Error?  I  can  fee 
none  — If  neither  Error  nor  Appeal  lies,  the  Supreme  Court  becomes 

uncantroulable.” 

In  Oppofition  to  which,  his  Majefty’s  Council  are  of  Opinion,  that 
ftits  of  Error  did  lie  by  the  common  Law,  and  that  no  other  jWn  , 
an  Writs  of  Error,  would  lie  by  the  common  Law,  from  the  inferior 
ominion*  becaufe  the  Latter  is  not  Parcel  of,  but  depends  on  the  bor¬ 
er  ;  and  that  they  lie  ex  Neceffitate,  becaufe  the  Law  may  not  be -change^, 
>r  the  Prince  govern  the  inferior  Dominion, ;  which  behold 
herwife  than  by  the  Laws  of  the  iuper.or  Dotmmon :  ' 1  hat  t :he Power 

i  this  Court,  does  not  alone  depend  on  his  prefei  -  S 


s 
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Majefty’s  Royal  InftruCtions,  but  was  conferred  in  its  original  Conftitu- 
tion,  by  the  InftruCtions  of  his  royal  Progenitors,  and  Predeceffors,  by 
which  we  are  exprefsly  and  only  authorized  to  take  Cognizance,  of 
Cafes  of  Error.  I  hat  the  Court  being  thus  conftituted,  no  Writ  was 
neceffary  to  be  exprefsly  directed,  by  royal  InftruCtions,  for  gtyando 
ali quid  mandat ur,  mandatur  et  omne ,  per  qued  pervenitur  ad  illud .  ^ 

*1  his  prefent  Majefty’s  InftruCtion,  has  a  neceffary  Relation  to 
former  InftruCtions,  becaufe  it  concerns  a  Court,  which  had  a  Being 
before  the  iffuing  of  the  prefent  InftruCtion  ;  and  becaufe  it  has  a  necef- 
fary  Reference  to  the  ancient  Practice  of  this  Court,  in  directing  the 
tijaal  Writ  to  be  ijjued that  this  Court  has  no  Authority  to  hear,  and 
determine  on  Appeals  not  known  in  the  Law  ;  and  by  Writ  of  Error, 
the  Judges  of  the  Supreme  Court  will  be  effectually  controuled  •,  becaufe 
by  the  Law  of  the  Land,  they  can  only  err  in  Matters  of  Law,  upon 
which  either  a  Demurrer,  fpecial  VerdiCt,  or  Bill  of  Exception,  will  in 
all  Caies  furnifh  this  Court  in  the  Exercife  of  its  proper  JurifdiCtion,  with 
every  Opportunity  of  correcting  their  Miftakes  in  Law. 

But  as  his  Honour  has  thought  proper,  to  confider  more  particularly 
what  was  offered  by  thofe  Judges  in  ConftruCtion  of  his  Majefty’s  3 2d 
Instruction,  it  will  be  proper  to  fet  forth  the  Paragraphs  on  that  Head, 
and  give  them  a  particular  Anfwer  ;  they  run  in  thefe  Words  ; 

<c  What  has  been  faid  I  think  fufficient — But  to  remove  all  Diffi- 
c  c  culties  I  can  on  this  Head,  I  ffiall  next  confider  the  ConftruCtion, 
which  the  Judges  of  the  Supreme  Court  have  put  on  the  King’s  In¬ 
ftruCtion ;  for  their  Purpofe  they  have  gone  back  to  preceding 
<c  InftruCtions*,  tho*  I  think  that  no  Argument  from  thence  can  be  con- 
cc  clufive.  It  is  faid  that  the  Words,  in  Cafe  of  Errors ,  being  added 
“  in  the  former  InftruCtions,  after  the  Word  Appeal ,  the  Senfe  of  this 
“  laft  Word  muft  be  reftrained  to  fhew,  that  the  Defign  of  the  In- 
ftruCtion  is  to  confine  theGovernor  and  Council  to  the  Rules  obferved 
<c  on  Writs  of  Error.  But  in  Law,  the  Word  Appeal  has  a  certain 
<c  and  determined  Signification:  The  Word  Error  is  often  taken  gene- 
rally  to  fignify  any  Miftake,  and  it  cannot  be  confined  to  the  Senfe 
**  in  which  Error,  is  ufed  in  a  Writ  of  Error,  fince  no  Writ  of  Error 
“  lies  in  the  Colonies.” 

“  The  next  Argument,  is  from  the  following  Words,  in  the  Inftruo 
cc  tion,  to  ijfue  a  Writ  in  the  Manner ,  which  has  been  ufually  accujlomed: 

Tht 
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:  Tl.e  Meaning  muft  certainly  be  in  the  Manner  dually  .accuftomed  in 
‘  Appeals,  not  in  the  Manner  ufually  accuftomed  in  this  I  lace,  as  is 
1  pretended  ;  for  when  the  firft  Inftru&ion  was  given,  theie  could  be 
‘  no  accuftomed  Manner  in  this  Place,  and  it  cannot  at  any  l  ime  be 
‘  intended,  if  the  accuftomed  Manner  was  erroneous  as  it  certainly  >=, 
c  If  k  be  by  Writ  of  Error.  Befides,  the  Ufage  in  this ;  Place ^  is  f» 

‘  weak,  and  of  fo  fhort  Continuance,  that  it  can  be  of  no  botce. 

“  But  that  the  Word  Appeal,  in  the  Inftrudtion,  is  taken  in  its  pro* 

•  per  sXhVvto  from  the  other  Word,  to  ,he  Inft.u£boo,  » W. 

‘  cannot  he  applied  to  a  Writ  of  Error,  viz.  Appellant  znd  Appellee, 

■«  Terms  neverufed  on  a  Writ  of  Error,  and  the  Word  Condemnation, 
which  indicates  a  new  Judgment  on  the  Merits. 

His  Maiefty’s  Council  have  already  remarked,  that  this  Court  was  not 

royal  Predeceffors  and  Progenitors ;  In  View  it  was  a  proper  co 
mon  Law  Court,  at  the  Time  when  his  prefent  Majefty  illucd  ms  loy 

Inftruction. 

And  therefore,  tho'  we  agree  that  the  Word  Appeal I"  * 

certain  and  determined  Senfe,  yet  as  t  at  Maieftv’s  Council  dare 

ceffarily  confined  to  Matters  of  Law,  an  ,  j  -  Inftrudtion, 

not  give  into  lo  bold  an  Opinion,  that 

intended  to  change  the  Law,  and  intro  uce  PP  j •  Duty  to  under- 

«t*m.  «  ,b,  Lm,  f  ftM'b  Cafe,  of 

Hand  the  Word  Jppid  in  the  prefent,  a  the  « ^  tIl„,  his 

Errors  ought  to  be  underftood  in  the  form  1  formcr  Inftruc- 

Honour  does  not  underftand  the  .^r  ’  but  *in  the  vulgar  Senfe 

tions,  as  having  any  Relation  to  ri  s  pa(^  .  yCt  We  cannot  but 

as  fignify ing  any  ^ Wo^ght' to  be  taken  in  its  legal  Senfe  ;  becaufe 
be  of  Opinion,  that  the  W  ord  oug  n  Law  than  an  Appeal 

any  other  Appeal  is  not  known  n  1  ^  make  the  Law,  and  not 

for  Errors  in  Law,  and  we  th  .  a$  £dl  the  former,  as  the  pre¬ 
vulgar  Pradhce,  the  Rule  for  g  -  ]  jy  gecaufe  the  very 

fent  royal  Inftruftion  •  and  that  the  more  part  of  thc  Judg 

Purport  and  Defign  of  both,  appear  ,  R  fon  the  Judges  of  thofc 
ments  of  the  Courts  of  Law,  for  which  Realon  the  j  g  toum 


Mmwv$ 

**  '  — *  -r— * 


It 

1 


- 


[  48  ] 

Courts  are  exprefsly  prohibited  from  voting  in  the  Court  of  A  n  w  *  * 
th 7  may  a”cnd  to  affign  the  Realons  of  fhdr  TudgSs  fd  ' 

y*1  ”  «*  “W  sST  bJwS,  k 

onr  »d  <w 

wmch  Judgments  there.cannot  in  the  Nature  of  Things  be  Lv??™8  °f 
ngible,  but  Errors  in  Law  •  the  Word*  /W  r  V?  /  hlngcor“ 
the  old  Inftruclion,  and  the  Word  ^  CUj\ \S  °f  Errors*  in 

muft  be  underftood  in  the  S  r  ^  w  m  tie  Pre^ent  Inftrudtion, 
tempt  to  prove  Zt  the  ^ll  T  ^  ^ 

Cot ^  W^of  Error  Si’ 2  ?£ 

&yt "thiwHt^s  coi/^r is 

agreeable  the  Maxim  alreadv  menO^  ^  neceffary  Implication, 

mandatur,  &  omne  ter  auod  v  nt  '9  ah  quid  mandatur , 

ye  ta.  EM,  XgJZSSfiS;'  TJZ^ZTZ  ‘5 

Errors,  but  by  a  Writ  of  E’rror,  ,o  ” 

What  his  Honour  has  been  pleafed  to  remark  nr,  rhPrin„r  •  l- 

Ihould  agree  with  the  Lieutenant  Governor  hat  thofe  WnrH  \  WC 
tend  in  the  Manner  ufually  accuftomed  in  Anneals  v.r  ,  muft  m' 
Law  knows  of  no  other  Appeals  than  for  Errors  in  Mattel  of  Law T 

Sfcd“Si,s,;*Ted  b?  :he  L™  °f  £»r“,  ^  ,L  w5t 

nceo,  which  in  Appeals  from  Courts  of  Record  is  a  Writ  of  Error. 

But  befides  this,  it  may  not  be  amifs  to  obferve  that  his  H™n„  » 

the^Infttv  Hfd’  is8rounded  on  a  palpable  Miftakein  Faft  •  for 
-  o.d  Inftradhon  does  not  contain  fuch  a  Claule  as  he  fuppofes.  ’ 

of  'earning  therefore  on  this  Point  is  iuftiy  this  •  hv 

*  ^"JSSSWJtS SXT-S±r$ 
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Court  of  Appeals  fpoken  of  in  the  prefent  Inftruftion,  muft  neceflfarily 
be  the  Court  of  Errors  mentioned  in  the  old  Inftruftion,  becaufe  it  di¬ 
rects  the  accuftomed  Writ,  and  therefore  the  accuftomed  Writ  mention¬ 
ed  in  the  prefent  Inftruftion,  muft  neceflarily  intend  the  Writ  of  Error 
implicitly  given  by  the  other,  and  ufed  in  Confequence  thereof,  in  a 
Courfe  of  Pradtice  for  many  Y ears :  So  that  there  can  be  no  Reafon  to 
fuppofe  that  the  Writ  which  has  been  ufually  iffued  was  erroneous  ;  or 
that  the  iffuing  of  that  Writ  at  prefent,  muft  depend  folely  on  what  he 
fuppofes  to  be  the  fhort,  tho’  continued  Ufage  in  this  Colony. 

And  that  Appeals  for  Error  will  lie  in  the  Colonies,  and  that  the  Prac¬ 
tice  of  bringing  them  has  been  long  fince  ufed  in  the  Colonies,  and  ap¬ 
proved  of  by  the  King  in  privy  Council,  will  appear  from  the  Cafe  of 
one  Jeoffry  Jones ,  which  was  an  Ejeftment  for  Lands,  brought  in  the 
Reign  of  King  William  III.  in  New^Jerfey^  and  in  which  Caufe  a  Ver- 
did:  was  found  and  Judgment  given,  and  the  Judgment  was  on  an  Ap¬ 
peal  to  his  Majefty  in  privy  Council,  afterwards  reverfed  for  Error. 

Hence  therefore  the  Argument  drawn  from  the  W or ds  Appellant  and 
Appellee  in  the  royal  Inftrudion,  muft  be  of  little  Weight;  for  befides  that 
the  old  Inftrudion,  which  exprefsly,  and  only  relates  to  Cafes  of  Error, 
contains  the  fame  Words,  it  is  evident,  that  if,  in  Law,  thecarrying  up  of 
a  Caufe  by  Writ  of  Error,  is  an  Appeal,  the  Party  Plaintiff  muft  be 
the  Appellant ,  and  the  Defendant  the  Appellee :  Nor  will  the  Word  Con¬ 
demnation ,  in  the  Inftrudion,  furnifli  the  leaft  Argument  in  Favour  of 
the  Lieutenant  Governor’s  Conftruddon  ;  becaufe,  by  that  Word,  is  in- 
difputably  intended  the  Judgment  in  the  Court  below,  as  will  appear 
from  the  whole  Claufe,  which  direcds,  that  the  Appeal  fhali  be  allowed, 
if  the  Party  Appellant  gives  Security  ;  (lft)  to  profecute  his  Appeal  to 
Effed  :  2dly,  to  anfwer  the  Condemnation,  and  pay  the  Damages 
and  Cofts,  if  the  firft  Sentence  be  affirmed.  His  Honour  next  proceeds 
to  confider  fome,  and  not  the  moft  conclufive  Arguments  urged  by  the 
Judges,  ab  inconveniently  upon  which  he  Remarks  thus  ; 

*,  v*  r 

“  The  next  Arguments  againft  Appeals  are  from  Inconveniency  ;  tho’ 
“  they  be  not  material,  yet  as  they  may  have  more  Weight  than  they 
<c  ought  to  have,  they  deferve  a  diftind:  Anlwer. 

<c  The  firft  is  from  the  great  Lxpence  Appeals  muft  occafion  ;  to  this 

<c  may  be  anfwered,  that  in  the  Colonies,  where  Appeals  are  in  Ufe,  ano 

where 
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44  where  preparatory  to  an  Appeal,  the  Evidence  of  Witnefles  is  at  the  De- 
44  fire  of  either  Party  taken  down  in  Writing,  in  the  common  Law 
44  Courts,  the  Expence  is  not  near  fo  great,  as  in  common  Suits  in  this 
44  Province  ;  this  Expence  then  mull  be  owing  to  feme  other  Caufe. 

v4  It  is  again  objected,  that  if  Appeals  be  allowed,  the  Governor 
41  and  Council,  and  afterwards  the  Privy  Council  in  England ,  muft  fit 

<c  every  Day  in  the  Year,  to  hear  and  determine  them. - “The  Supreme 

fcC  Court  in  this  Province  fits  at  molt  only  fix  Weeks,  in  the  whole 
41  Year  •,  fuppofe  an  Appeal  in  every  Caufe,  (an  abfurd  Suppofition) 
4C  the  Trial  on  Appeal  cannot  take  up  fo  much  Time  as  in  the  Supreme 
44  Court,  for  the  Formalities  to  bring  the  Caufe  to  Ifiiie,  are  unnecef- 
44  fary  in  judging  on  the  Merits,’5 

;  .  *  9  -  ■  ♦ . 

With  Refpedt  to  his  Honour’s  Remarks  upon  the  Argument  drawn 
from  the  Expence  that  would  attend  Appeals,  in  the  Pretorian  Way, 
it  may  be  anfwered  ;  that  tho’  the  Profecution  of  common  Suits,  in  the 
neighbouring  Colonies,  is  lefs  expenfive  than  in  this  Colony,  yet  we  are 
far  from  believing,  that  the  Charge  of  profecuting  an  Appeal  in  thofe 
Colonies  would  be  lefs  expenfive,  than  the  Trial  of  an  ordinary  Caufe 
in  this.  And  though  the  Law  is  generally  cheaper  in  ordinary  Cafes, 
in  thofe  Colonies,  than  in  this,  yet  we  conceive  that  the  little  Expence 
which  there  attends  a  common  Suit,  is  one  of  the  greateft  Evils  under 
which  they  labour  *,  as  by  that  Means  great  Encouragement  is  given  to 
a  litigious*  Spirit,  and  has  been  fo  far  improved  to  the  Difadvantage  of 
the  Colony  of  Connefticut,  thatThree  Thoufand  Six  Hundred  Writs 
have  been  returned  at  the  Seffions  of  one  of  their  County  Courts  ;  which 
we  believe  may  be  truly  faid,  to  exceed  the  Number  of  Writs  that -are 
Hiked  communibus  Annis  by  all  the  Courts  of  this  Colony,  from  the 
highefl  to  the  lowed.  But  at  the  fame  Time  we  are  of  Opinion,  that 
tho’  the  great  Cheapnefs  of  Law  is  a  real  Difadvantage  to  any  Country ; 
yet  we  think  that  the  Encouragement  of  Appeals  in  th t  Pretorian  Way, 
would  be  an  Expence  too  exceffive  to  be  born  by  the  Subjedt  •,  and  there¬ 
fore  would  furnifh  juft  Ground  for  the  Argument^  inconvenient L 

The  Argument  urged  by  the  Judges,  from  the  Inconvenience  that 
would  attend  a  continual  Seffion  of  the  Governor  and  Council,  and  of  the 
King  in  privy  Council,  for  hearing  and  determining  Appeals,  we  think 
has  been  greatly  mifunderftood  *,  for  with  Refpedt  to  the  Governor  and 

Council 


■  •  v  cV  ■  -  i: 

■  'is^K ■ '  •  •  ’ 


c  51  i 

Council,  if  they  are  to  be  a  Court  of  Appeals  in  the  Senfe  contended 
for  by  his  Honour,  they  mu  ft  take  Cognizance  not  only  of  Appeals  from 
the  Supreme  Courr,  but  from  all  the  Circuit  Courts,  County  Courts, 
City  Courts,  and  Borough  Courts,  throughout  the  Colony,  which  would 
completely  furnifh  them  with  Bufinefs  for  the  whole  Year;  and,  as  to 
Appeals  to  his  Majefty  in  privy  Council,  if  they  were  permitted  to  lie  on 
Mattel's  of  Fad,  from  all  the  numerous  Colonies  in  his  Majcfty’s  Do-' 
minions,  it  is  not  to  be  doubted  that  the  privy  Council  would  be  obliged 
to  fet  every  Day  in  the  Year,  to  hear  and  determine  them. 

But  his  Honour  has  in  his  Reafons  omitted  the  Confederation  of  thofe 
of  the  Arguments  ab  inconvenienti  which  have  the  greateft  Weight. 
We  cannot  however  avoid  concluding  with  the  Judges,  that  the  Appeal 
contended  for,  would  render  the  Expence  of  Trials  by  Jury  ufelefs,  ana 
therefore  intolerable,  and  by  making  the  Caufe  on  Appeal,  Res  Integra , 
would  open  a  Flood-Gate  to  Perjury,  encourage  a  Spirit  cl  Litigioul- 
nefs,  and  introduce  Idlenefs,  to  the  Ruin  of  many  Families,  and  the  great 
Impoverifhment  of  the  Country,  and  would  be  attended  with  the  ut molt 
Danger  to  the  Subjeft,  in  the  Tranfmiflion  ot  original  Deeds  ;  the 
Infpe&ion  of  which  is  often  Times  abfolutely  neceffary  (as  where  a  Ra~ 
zure  is  the  Gift  of  the  Controverfy)  in  Order  to  do  Juftice  to  the  Caule  : 
Be  Tides  this,  the  Benefit  of  a  View  not  only  appointed  by  the  common 
Law,  but  by  Statute,  in  Land  Trials,  would  be  loft  tojhe  Subjeft,  on 
every  fuch  Appeal.  And  therefore,  as  long  as  there  is  any  truth  in  the 
Maxim,  quod  eft  inconveniens  £sf  contra  Rationem,  non  eft  permtjjum  in 
Lege,  an  Appeal  on  Matters  of  Faft,  being  attended  with  thefe  Inconve- 

niencies  cannot  lie. - 

His  Honour  proceeds  next,  to  confider  what  he  allows  to  be  the 
principal  Objeftion  againft  an  Appeal  on  Matters  of  haft,  on  w  ich  he 

fpeaks  thus. 

“  I  come  now  to  the  principal  Objeftion,  and  which  has  the  greateft 
Weicht  that  by  Judgment  on  Appeals,  the  great  Privilege  of  Trial  by 
W  is  taken  away,  the  great  Privilege  which  Enghjhmen  enjoy  above 
IZher  SSwTSn  this  Head  feveral  Things  deferve  Confiderat.on  ” 

lft  «  The  Character  of  the  Perfons  who  Judge  on  Appeals  ;  the 
«  Gentlemen  of  the  Council  in  this  Province,  and  the  privy  Council 
“  in  England,  where  on  hearing  of  Appeals,  the  Lord  high  Chancello, 

H 


! 


>y-r- 


4*3 


— 


[  5 2  ] 

the  Chief  Juftices  of  both  Benches,  and  the  Lords  of  greatefl  SkiJl 
1  and  Knowledge  in  the  Law,  ufually  attend:  With  fuch  Judges  the 
Verdi 61  of  the  Jury  will  always  have  its  juft  Weight :  Few  Men  in 
any  difficult  Cafe  would  not  rather  trufl  to  fuch  Judges  than  to  the 
ufual  Juries  in  this  Country.  It  is  evident  from  the  3 2d  Inftru6tion 
‘‘  that  the  King  ready  intended  the  Benefit  of  his  People,  not  any  Ad- 

“  vanCa£e  ^  himl,elf’  by  ordering  Appeals  ;  for  the  33d  Inftruftion, 
gives  an  Appeal  in  Cafes  of  exceffive  Fines  in  a  lefs  Sum  than  in  ' 
“  Cafes  of  Property  :  And  the  King  muft  have  defigned  that ’the  Me¬ 
rits  of  the  Caufe  ffiould  come  before  him  by  the  Appeal,  otherwife  he 
cannot  Judge  whether  the  Fine  be  exceffive  or  not. 

tc  I  believe  that  there  is  not  a  Man  in  this  Province  converfant  in  the 
C'ourts  of  common  Law,  who  will  not  allow,  that  many  iniquitous 
or  falfe  Verdi£ts  have  been  given  in  it,  and  thereby  great  Injuftice 
“  done.  By  the  Laws  of  England  every  Wrong  has  its  Remedy  •  what 
“  15  tbc  Remedy  in  this  Cafe  ?  They  tell  us  the  Judge  will  give  \  new 
Trial :  But  this  Remedy  depends  upon  the  Will  and  Pleafure  of  the 
“  Judge>  if  he  will  not,  the  Subjetf:  has  no  Remedy.  The  Law  of  En- 
“  gland  abhors  all  arbitrary  Power,  and  therefore  the  King  has  given  his 

*  in-  CoJordes  a  Right  to  Appeal  from  every  iniquitous 

Verdict,  without  depending  on  the  good  Will  or  Pleafure  of  any 
“  Judge.  If  no  Appeals  are  allowed  from  the  Supreme  Court  of  New- 
2ork,  the  Court  muft  become  uncontroulable  •,  however  agreeable 
this  may  be  to  Judges  fond  of  Power,  it  muft  be  terrible  to  the  Peo- 
“  p!e  under  their  Jurifdidion.” 

His  Majefty’s  Council  are  ferioufly  of  Opinion,  that  the  Privilege  of 
Trials  by  Juries,  which  Englijhmen  enjoy  above  all  other  Nations,  is  in 
Truth  a  great  and  excellent  Privilege  :  It  is  a  Privilege  which  ftands  re¬ 
commended  by  the  Experience  of  many  Ages,  and  by  the  tendered:  Re¬ 
gard  of  our  Anceftors,  for  whofe  Judgment  we  have  the  higheft  Vene¬ 
ration  :  It  is  in  lhort  the  Birth-right  of  every  Britijh  Subjed,  and  oughc 
to  be  maintained  with  the  moft  unrelenting  Firmnefs  :  But  what  is  (till 
more,  it  ftands  fixed,  irrevocably  fixed,  by  the  known  and  eftablifhed 
Laws  of  the  Land,  which  the  rnoft  cogent  Reafons  can  never  enable  a 
Governor  and  Council  to  alter.  Little  therefore  will  it  avail  in  Favour 
of  an  Appeal,  that  the  Charaders  of  thofe  who  would  in  fuch  Cafe  be 
the  Judges,  are  confpicuoufly  eminent  and  unexceptionable,  or  that  ini- 
quitous  Verdicts'  are  fometimes  given  by  Juries,  or  that  Men  in  a  difficult 

Cafe 
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Cafe  would  rather  fubmit  their  Property  to  the  Judgment  of  the  Former 
than  the  Latter  ;  for  befides,  that  none  can  be  fo  competent  Judges  of 
the  Matters  of  Fadt  as  thofe  of  the  Neighbourhood,  who  are  acquainted 
with  the  Parties,  and  the  Witneffes,  and  often  Times  with  the  Matter  in 
Controverfy  itfelf  ;  and  befides  alfo  the  great  Security  to  the  Subject, 
which  confifts  in  fubmitting  the  Trial  of  Faffs  to  one  Set  of  Men, 
and  the  Determination  of  the  Law  upon  thofe  Faftsto  another,  (which 
are  Reafons  that  at  firft  View  give  a  Preference  to  Trials  by  Juries) 
the  Impofiibility  of  a  Change,  even  in  Favour  of  a  Method,  if  any  fuch 
could  be  devifed,  that  would  deferve  a  Preference,  mud  be  a  lufFcient 
Anfwer  to  any  Thing  that  can  be  offered  on  this  Head..  The  Gover¬ 
nor  and  Council  are  Jus  dicere  &  non  Jus  dare ,  and  their  judicial  Ca 
pacity  feems  to  have  been  defigned  in  the  original  Conftitution  of  this 
Colony,  and  in  Imitation  of  the  Houfe  of  Lords,  as  the  dernier  Refoit 
in  the  Colony,  fubjeit  however  to  the  Correflion  of  a  fuperior  Judica  ¬ 
tory  in  England ,  as  effentially  neceffary  for  the  Prefervation  of  our  De¬ 
pendence  v  nor  can  the  Crown  (we  fay  it  with  the  moft  profound  Sub- 
million)  change  the  Law  of  the  Land,  becaufe  the  King  can  .  0  n0 
Wrong;  Any  Thing  fliort  of  Legiflative  Authority,  would  be  made- 
quate  to  fo  important  a  Purpofe,  and  tho’  his  Majefty  may  have  thought 
proper  to  grant  Appeals  in  Cafes  of  Fines,  and  that  perhaps  in  the  Senfe 
contended  for  by  the  Lieutenant  Governor  •,  yet,  this  is  not  in  Derogation 
of  the  Rights  of  the  Subjeff,  but  the  Effeff  ofhis  Majefty  s  Royal  Cle 
mency.  By  the  Policy  of  Law,  all  Fines  belong  to  the  Crown,  and  as 
the  King  may  remit  them  when  hepleafes,  either  in  Part  or  in  the  Who  e, 
he  may  without  affording  them  any  Caufe  of  Complaint,  and  in  Eafe o 
the  Subieffs,  direct  fuch  a  Method  of  enquiring  into  the  Merits  of  the 
Caufe,  as  he  thinks  proper,  to  enable  him  to  judge  on  the  Quantum 

of  the  Fine  impofed. 

With  Refpeff  to  unjuft  or  iniquitous  Verdiffs,  the  common  and  Sta¬ 
tute  Law  of  England,  as  well  as  the  Praffice  of  the  King’s  Courts,  have 
tute  Law  or  <?  ’  •  ft  ,  for  befides  the  Remedy  by  new 

Trials  rvhich'jhs  Honour  fuppofes  to  be  inadequate  to  the  Evil  becaufe 
k  depends  upon  the  Will  and  Pleafure  of  the  Judge  •,  the  heavy  Sentence 
p  „  P  w  infliq-s  bv  Attaint  upon  Junes  who  give  iniquitous 

Vfffffm^befeffeSafRedrefe  ?  the  Verdifts  impeached  by  At- 
Verdids,  multbe  are  correffed  by  another  Jury  of  Twenty- 

taint,  bemg  ,attfgSM  ner’0f  the  Correction  proves  the  ft  riff  Attach- 

to  the  Role,  Mi, 
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:he  Rcverfal  of  the  Judgment  given  in  the  firft  Inftance,  which  is 
always  the  Confequence  of  an  Attaint  profecuted  with  Effect,  furnifhes 
the  mo  ft  ample  Security  to  the  Subjedf,  and  fatisfies  the  Demands  of  the 
Eaws  of  England ,  which  abhor  all  arbitrary  Power . 

The  evil  Conferences  of  diffioneft  Verdidts  being  therefore  fo  effec¬ 
tually  gu aided  againftby  Law,  we  cannot  be  of  Opinion  that  his  Majefty 
ever  intended  by  a  Deviation  from  the  eftablifhed  Law  of  the  Land,  to 
give  his  Subjedts  in  the  Colonies  a  Right  to  Appeal  from  iniquitous  Ver- 
tiids,  in  a  Method  unknown  in  the  Law,  and  never  applied  in  Eafe  of 
the  Subjedls  in  the  Mother  Country,  who  are  doubtlefs  entitled  to  an 
equal  Share  of  the  Royal  Favour  with  his  Majefty’s  American  Subjedfs  5 
and  that  in  every  Inftance  of  Pradtice,  wherein  Errors  in  Fadt  are  to 
be  conedled,  the  Office  is  by  Law  impofed  on  a  Jury  of  the  Country,  is 
manifefted  in  every  Cafe  of  Error,  Quod  cor  am  *vobis  rcjidct  \  for  when 
a  Man  affigns  Errors  in  Fadt,  he  ought  to  put  himfelf  upon  the  Country, 
for  the  Jurors  fhall  only  be  Triers  of  that,  and  not  the  Judges,  Yelv. 
58.  Law  of  Er.  10. 

And  on  audita  Querela,  which  is  alfo  grounded  on  Matter  of  Fadt , 
a  Jury  is  ever  to  determine  ;  as  if  a  Releafeof  a  Debt  given  after  Judg¬ 
ment,  is  alledged  by  the  Party  in  Bar  of  Execution,  a  Jury  mu  ft  try 
the  Fadt,  whether  the  Rcleafewas  executed  or  not. 

common  Law  knows  of  no  other  Appeals  on  Matters  of 
1'  adt  from  common  Law  Courts,  than  by  Attaint, Error,  Quod  coram  vobis 
refrdety  and  Writ  of  audita  Querela,  on  all  which.  Juries  determine  ;  while 
on  the  other  Hand,  a  Caufe  of  Errors  in  Law  is  never  brought  before 
the  Judges,  but  by  Writ  of  Error,  falfe  Judgment,  or  Certiorari,  and 
rrom  Courts  of  Record,  fuch  as  our  Supreme  Court  is,  by  Writ  of  Error 
only,  2.  Bacon ,  Abr%  Title  Errors  189. 

f  *  %  *  •  * 

His  Majefty’s  Council  are  far  from  maintaining  that  no  Appeals  fhould 
be  allowed  from  the  Supreme  Court  of  New^Tork,  nor  can  we  believe 
that  the  Judges  of  that  Court  did  ever  afTed  fo  dangerous  an  Exemp¬ 
tion  ;  on  the  Contrary,  we  are  of  Opinion  with  thofe  Judges,  that  ap¬ 
peals  by  Writs  of  Error ,  will  undoubtedly  lie  from  their  Judgments,  and 
nit  l  effectually  prevent  that  Court  from  becoming  uncontroulable. 

The  Method  of  Trials  by  Juries  we  think  of  fo  much  Confequence, 
that  we  cannot  difmifs  the  Subjeft, without  animadverting  on  the  Clofe  of 

his 
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his  Honour’s  Rcafons,  which  were  they  well  grounded,  would  naturally 
bring  this  excellent  Method  of  Trial  into  Lifcredit.  His  or  s  an, 

thefe  •, 

cc  Many  of  the  Counties  of  England ,  tho’  they  be  not  offo  great  Ex¬ 
tent  of  Territory,  are  more  confiderable  in  Numbers  of  People,  Dig- 
~  nicy  of  Perlons,  and  Value  of  Property,  than  this  Province  is ;  there- 
6C  fore  all  the  Inconveniencies  may  happen  in  this  Province,  which  did  in 
«  the  Counties  of  England ,  while  all  the  Property  in  thofe  Counties 
“  were  determined  by  Judges  of  the  fame  County.  I  fhall  recite  them 
**•  'm  the  Words  of  Lord  Chief  Juftice  Hale,  viz. 

“  All  the  Bufinefs  of  any  Moment  was  carried  by  Fadions,  and  Par¬ 
ties:  For  the  Freeholders  being  generally  the  Judges,  and  converting 
one  among  another,  and  being  as  it  weie  the  Chief  Juc  ges,  not  may 
of  the  Fad,  but  of  the  Law  •,  every  Man  that  had  a  Suit  mere,  fped 
according  as  he  could  make  Parties,  and  Men  of  great  Power  and  In- 
tereft  in  the  County,  did  eafily  overbear  others  in  their  own  Caules, 
or  in  fuch  wherein  they  were  interefted,  either  by  Re.ation  of  Kindre  , 
Tenure,  Service,  Dependence,  or  Application  ;  the  Remedy  againfl 
thefe  Evils  which  then  prevailed,  was  by  Appeal  to  the  Ring. 

Upon  this  tve  obferve: 

That  the  Evils  thus  complained  of  by  Lord  Hate,  happened  in  a  vei  y 
remote  Period  when  Ignorance  and  Barbarity  overfpread  the  Nation  1. 

ineral  b VheReignof  Henry  II.  which  commenced  above  600  Years 

Eo  Teaming  was  wholly  ingroffed  by  the  Lawyers  and  the  Clergy  s 

rhe  FreehoWers  of  the  Counries  who  were  the  Suitors  to  the  inferior 

Courts  were  both  Triers  of  the  Fads,  and  foie  Judges  of  the  Law  ,  anc. 

k,  Courts  where  Ignorance  prefided,  and  the  Judges  were  of  inferior 

Rank  and  owed  this  Service  by  the  Tenure  of  their  Eftates  under  the 
Rank,  and  o  be  wondered  at,  That  Bufinefs  was  canted  by 

plrtle^and'Fumons,  nor  that  every  Man- fped  in  his  Suit  according  as  he 
could  make  Ms,  or  Bad  Inter  eft  in  the  Count? f  but  that  the  Ignorance 
of  the  Judges,  and  not  the  ill  Conference  refulting  from  Hj,  WJ}.  cJ  c 

Trials  by  J  uries,  is  the  Evil  complained  of  by  Lord  Hale,  u*,.  h  • 
in  y  j  Armnnt  he  gives  in  the  fame 

appears  cleaily  10m  ,  tbc  King°to  Redrefs  the  Evil ;  therefore 

Page,  of  the  e  “  J  ^  anot]ier  and  more  effedual  Courfe, 

3  r"  o^Rdgn, By  AHVice  of  lit  MM*.  ** 
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tl  ,at  Northampton,  he  inftituted  Ju dices  itinerant ,  dividing  theKino-dom 
in  o  ix  lrcuits,  and  to  every  Circuit,  allotting  three  Judges,  knozv- 
tng  or  experienced  in  the  Laws  of  the  Realm.-  Nor  can  it  be  thought 

.nco S’  "'-  I  wir  3  f-re  3  Judee  33  Lord  Hak’  could  be"fo 

taken  P  WK  rT!  •  3$  C°  dlfp3rage  3  Method  of  Trial,  which  he  has 
taken  I  ains  to  difplay  in  every  poffible  advantageous  Point  of  Light  ; 

and  foi  this  1  urpofe,  has  devoted  a  whole  Chapter  in  his 

excellent  Book,  called,  The  Hiftory  of  the  common  Law  of  S“ 

\  U’fpter  fl,ffic“:nt  c°  convince  every  reafonable  Man,  of  the 
pecuh  r  Advantages  attending  the  mod  excellent  Method  that  ever  was 
devued  by  human  Prudence,  for  the  Trial  and  Determination  of  all  Facts. 

To  fum  up  the  Whole,  his  Majefty’s  Council  are  clearly  of  Opinion 
i  t.  That  omitting  the  Defefts  contained  in  the  Inftruments  under  Seal’ 

vJ“Cofa‘^PPeal  i,S.f0UfC  1 th(;  Pnefent  Cafe,  an  Appeal  from  the 

T  ]  °r  ,  Ju;y>  t?k'ng  Cl?e  Word  ln  any  Senfe>  ^  not  known  in  the 
Taw  of  England,  it  having  been  the  edablilhed  and  continual  Practice 

from  I  ime  immemorial,  to  try  and  determine  all  Fads  by  Juries. 


adly  That  the  Statute  of  the  7  and  8  W.  III.  has  ere  Ted  the  Laws 
of  England,  which  were  in  Force  at  the  Time  of  the  Settlement  of  this 
Colony,  as  the  Standard  of  Law  m  the  Colony.  3dly.  That  his  Maief- 
ty  s  InitriiwLion,  in  which  the  Governor  or  Commander  in  Chief  is  directed 
to  take  Care,  that  no  Man’s  Life,  Members,  Freehold,  or  Goods  be 
taken  away,  or  harmed,  otherwife  than  by  eftablitfied  and  known 
Laws,  not  repugnant  to,  but  as  much  as  may  be,  agreeable  to  the  Laws 
of  England ,  (  which  is  fimilar  to  every  Inftrudiion  hitherto  known  to  us 
that  has  been  ilTued  on  that  Subjed:  fince  the  palling  of  that  Statute)  is 

iupported  by  the  aforefaid  Statute,  and  is  calculated  to  enforce  an  Obedi¬ 
ence  to  it. 


4thly.  That  in  Confequence  of  the  aforefaid  Statute  and  Inftruclions 
not  only  the  Laws  of  the  Colony,  but  the  Pradtice  of  it’s  Courts,  have 
always  been  in  the  ftridteft  poffible  Conformity  to  the  Laws  of  England 
and  the  Practice  of  the  King’s  Courts  there.  5 

5thly.  That  an  Extention  of  the  Laws  of  England ,  and  the  Pra&ice 
or  the  King’s  Courts  there,  as  transferred  to  this  Colony  by  the  faid 
Statute,  and  enforced  by  the  aforefaid  Inftrudiion,  has  been  further  en¬ 
forced  by  folemn  Adjudication  before  the  King  in  privy  Council. 

6thly. 
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6thly.  That  the  Terms  of  his  Majedy’s  %id  Inftru£lion,  have  a  ne- 
ceflary  Reference  to  fuch  Appeals  as  were  known  to  the  Law  of  England , 
and  had  been  long  ufed  in  this  Colony  •,  and  that  no  other  Appeals  than 
in  Cafes  of  Error  in  Law  (which  are  the  only  Cafes  of  Appeal  provided 
for  in  former  Inftru&ions)  have,  until  the  prelent  Indance,  ever  been 
brought  here. 

7thly.  That  the  Appeal  intended  by  the  Laid  3 ad  Inftruclion,  mud 
from  the  Words  of  the  Indruftion  themfelves,  neceffarily  be  an  Appeal 
from  the  Judgment  of  the  Judges  in  Matters  of  Law,  and  that  if  the 
Inftruftion  had  intended  an  Appeal  from  the  Verdiid  of  a  Jury,  in  the 
forming  of  which,  the  Judges  are  never  concerned,  they,  as  being  the 
mod  competent  Judges  of  a  Verdifl  founded  on  Evidence  given  before 
them,  would  never  have  been  excluded  from  fitting  in  the  Court  above, 

Sthly.  That  tho’  dri&ly  fpeaking, there  are  feveral  Species  of  Appeals 
known  in  the  Law,  which  are  therefore  generally  called  by  their  peculiar 
Names,  yet  the  Indances  are  numerous  in  the  Books,  to  prove  that  the 
carrying  up  of  a  Caufe  by  Writ  of  Error,  is  in  Law  called  an  Appeal. 


pthly.  That  wherever  an  Appeal  is  on  Matters  of  Faff,  in  Attaint y 
audita  Querela  and  Error,  Quod  cor  am  vobis  rejidet^t  he  Errors  are  collec¬ 
ted,  not  by  the  Judges,  but  by  the  Inqued  of  a  jury. 

iothly.  That  therefore,  a  Departure  from  the  eftablifhed  Law  of  the 
Land,  in  giving  fuch  a  Conftrucfion  to  the  1  crms  of  his  R  aje  y  s  3-. 
Inftrudion,  as  would  make  this  Court  cognizant  of  the  Caufe,  as  it  is 
now  attempted  to  be  brought  before  us,  that  is,  on  Errors  in  Faff,  wou 
do  Violence  to  the  true  Servfe  of  this,  as  well  as  the  other  Inflruftion  of 
his  Maiefty,  by  which  conftitutional  Jurifdidbons,  and  the  fame  Meafu res 
of  diftributing  Juftice,  as  are  eftablifhed  in  England ,  are  clearly  intended 

to  be  transferred  to  this  Colony. 


nthly,  and  Lastly.  That  Appeals  on  Matters  of  Fad,  would  not 
only  be  inconfiftent  with  Law,  the  Royal  Inftruft.ons,  and  the  ftanding 
Practice  of  this  Colony,  but  would  be  burthcttfomc  ahd  ruinous  to  the 
Subieft,  by  rendering  the  firft  Trial  ufelefs,  procraftinatmg  Juft.ee,  en¬ 
hancing  the  Coftsof  Suit,  and  opening  a  wide  Door  toi  1.  ctj-ury  on 

the  fecond  Trial. 
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And  in  Cafes  wherein  the  Decifion  would  turn  upon  an  Infpedtion  of 
Deeds,  would  render  it  impoflible  to  adminifter  Juftice  in  the  lad  Re¬ 
move,  without  fubjedling  the  Party  to  the  utmoft  Danger  of  lofing  the 
mod  valuable  Evidence  of  his  Title ;  and  in  Caufes  wherein  Views  may 
be  neceflary,  would  deprive  the  Subject  of  the  Benefit  fecured  to  him  by 
Law.  And  for  thefe  Reafons,  we  are  of  Opinion,  that  this  Appeal 
cannot  be  received. 

ORDERED , 

That  the  further  Reafons  of  Mr.  Juftice  Livingjlon ,  offered  on  Wed- 
nefday  laft,  in  Support  of  his  former  Opinion  in  this  Caule,  be  entered 
in  the  Minutes  *,  which  are  as  follow  : 

May  it  P leaf e  your  Honour s, 

BEFORE  your  Honours  proceed  to  determine  the  moft  important 
Point  that  ever  was  before  any  Court  in  this  Province  *,  a  Point  on 
which  the  Rights  *of  the  People,  and  confequently  the  future  Profperity 
of  this  Colony  in  a  great  Meafure  depend  *, 

I  beg  you  would  indulge  me  with  a  few  Words,  in  order  to  confirm 
what  I  have  already  faid,  when  in  Compliance  with  your  Requeft  I  gave 
you  the  Reafons  of  my  Condudt.  Your  Honours  are  fenfible  that  this 
Battery,  raifed  againft  the  Laws  by  which  we  have  been  fo  long  governed, 
and  a  fettled  Practice  which  has  obtained  for  fo  great  a  Number  of  Years, 
and  which  is  exactly  conformable  to  the  Practice  in  England ,  is  founded 
on  the  fingle  Word  Appeal  in  the  3  2d  Inftrudlion  •,  and  on  the  Suppoji- 
tion ,  that  nothing  elfe  could  be  underftood  by  it  but  fuch  Appeals  as  are 
agreeable  to  the  Pradlice  of  civil  Law  Courts  :  For  if  it  was  poffible  to 
underftand  it  in  any  other  Senfc,  no  one  would  fuppofe  that  the  whole 
Syftem  of  our  Law,  which  has  been  built  up  by  the  Wifdom  of  fo  many 
Ages,  was  intended  to  be  overturned  by  this  fingle  Word.  In  order 
to  fhew  how  groundlefs  this  Suppofition  was,  I  obferved  to  your  Honours, 
that  Writs  of  Error,  and  the  feveral  other  Reliefs  provided  For  by  the  Laws 
of  England ,  againft  a  Judgment,  were  properly  termed  Appeals; 
tho5  that  Word  was  but  feldom  uled,  for  the  Reafons  I  then  mentioned. 
And  for  Proof,  I  relied  on  the  authority  of  Dr.  Cowel  :  I  own  this  Au¬ 
thority  to  be  but  (lender,  becaufe  he  was  more  of  a  Civilian  than  a  com¬ 
mon 


tnon  Lawyer  5  but  as  I  was  but  juft  returned  from  the  Country,  and  had 
but  little  Time  amidft  the  Multiplicity  of  Bufinefs  which  a  long  and  un¬ 
expected  Abfence  crowded  upon  me,  to  prepare  for  this  extraordinary 
Occafion,  it  was  the  beft  I  could  then  produce,  tho’  I  was  fure  what  I 
aflerted  was  well  founded.  I  could  indeed  have  produced  fevera!  othei 
Dictionaries,  but  as  they  all  made  Ufe  of  the  very  Words  of  Cowel,  and 
referred  to  no  Authorities,  I  laid  no  great  St  refs  on  them.  I  have  now 
an  Opportunity  of  confirming  what  I  then  faid,  by  one  of  the  beft  Au¬ 
thorities  in  the  Law,  my  Lord  Chief  Juftice  Hale  •.  And  for  that  pur- 
pofe  I  beg  Leave  to  read  two  Pafifages  in  his  Hiftory  of  the  common 
Law,  Page  i5o,  and  Page  48.  [Here  they  were  read.]  Thefe  Autho¬ 
rities  I  fuppofe  will  be  a  full  Confirmation  of  what  1  have  advanced  •,  and 
will  fhow  that  this  Appellant  is  very  much  miftaken  in  his  Explanation 

of  this  Inftru&ion. 


For  let  it  be  admitted,  as  I  think  it  certainly  rnuft  after  what  I  have 
fhewn,  that  there  are  Appeals  at  common  Law  as  well  as  in  the  civil 
Law  is  it  not  evident  to  a  Demonftration,  that  when  it  fays  you  fii all  ad¬ 
mit  Appeals  from  the  Courts  of  common  Law,  that  it  rnuft  mean  fuch 
Appeals  as  are  known  to  the  common  Law  ?  And  if  V*  nts  ot  Error  are 
called  Appeals  in  the  common  Law,  to  prove  which  an  unexceptionable 
Authority  has  juft  been  produced,  and  the  InftruCticn  fays,  that  for  the 
Purpofe  of  Appeals,  you  are  to  iffuea  Writ  in  the  Manner  which  has 
been  ufually  accuftomed  ;  does  it  not  appear  clear  as  the  Sun,  that  W  nts 
of  Error  or  fuch  Writs  as  are  known  to  the  common  Law,  are  hereby 
directed  to  be  iffued  ?  The  contrary  Explanation  rnuft  appear  to  your 
Honours  very  unnatural,  to  wit ,  tho’  there  are  Appeals  by  the  common 
Law,  as  well  as  in  the  civil  Law,  yet,  when  it  fays  you  are  to  admit  Ap¬ 
peals  from  common  Law  Courts,  it  means  you  are  to  admit  them  in  the 
cm/  Law  Form.  It  means  you  are  to  direct  the  commpn  Law  Courts 
o  change  the  whole  Form  of  their  Proceedings  in  order  to  comply 
with  the  Inftruftion,  and  to  form  a  motley  Court  which  fkal!  partake 
of  the  Inconveniencies  of  both  the  others,  and  enjoy  the  Advantages  of 
neither  It  means  when  it  directs  you  to  fend  the  ufual  \v  rit,  that,  you 
cv,ll  Cnd  fuch  a  Writ,  as  both  for  Matter  and  Form  never  was  fent  to 
any  common  Law  Court  before.  It  rnuft  be  evident  then,  that  this  cam 

never  be  the  Meaning  of  the  Inftruftion. 

Since  votrr  Honours  have  indulged  me  thus  far,  I  beg  Leave  to  read 

Since  y  in  the  fame  Book.  The  fecond  Reafon  this  great 

a  few  Lines  -arin  T'awvcr 
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Lawyer  gives,  why  Canfes  Ihould  not  come  before  the  Parliament,  m 
tne  firft  Inftance  is,  becaufe  by  that  Means  the  Subject  would  Jofe  his 
Trial  per  Pares,  and  confequently  his  Attaint,  in  Cafe  of  a  Miftake  in 
Point  of  Iftue  or  Damages,  to  both  which  he  is  infilled  by  Law.  Here 
we  iee  Chief  Juftice  Hale  po  [Lively  fays,  that  the  Subjed  is  inti  tied  to  a 
rl 'rial  by  his  Equals,  that  is,  by  a  Jury,  and  alfo  to  his  Attaint  in  Cafe 
of  a  Mi  flake  in  Point  of  I  Rue  or  Damages.  If  this  be  a  good  Reafon 
in  the  Cafe  here  mentioned,  it  is  alfo  a  good  Reaion  agamfl  trying  the 
Merits  of  Verdids  in  the  Court  pretended  to  be  ereded  by  this  Inftrudion ; 
for  tho’  this  does  not  deprive  the  Subjed  of  a  Trial  by  a  Jury,  yet  it  does 
much  worfe,  it  puts  him  to  all  the  Inconveniencies  of  that  Trial,  renders 
it  prodigioufly  more  expenfive  than  ever*,  and  then  makes  it  entirely 
ufelefs.  And  it  takes  away  the  Remedy  by  Attaint,  which  is  alfo  here 
faid  to  be  theSubjed’s  Right *,  for  to  what  Purpofe  would  it  be  to  bring 
an  Attaint  againft  a  Jury  for  giving  a  Verdid,  which  whatever  it  may 
cofl,  is  not  worth  one  Farthing  to  either  Party,  fince  the  Matter  mud 
be  finally  determined  by  another  Set  of  Judges;  who  for  all  Matters 
of  Moment  will  become  the  ftanding  Jury  in  all  Cafes  without  being 
liable  to  any  fuch  Penalty.  And  thus  we  fhould  be  deprived  of  Privi¬ 
leges  which  his  Honour  agrees  with  every  Body  elfe  we  ought  to  enjoy, 
becaufe  they  are  fuch  as  we  are  iritided  to  by  the  common  Law,  in  the 
moft  confined  Senfe  of  the  Word. 


3  Tis  true  it  may  be  faid,  that  the  Right  to  bring  an  Attaint  is  not  to 
oe  confidered,  becaufe  in  a  very  long  Series  of  Years,  no  fuch  Adion 
nas  been  brought.  But  it  cannot  be  denied,  that  the  Privilege  of  a  Sub¬ 
jed  to  the  Laws  of  England  is  very  great,  in  this,  that  he  cannot  be  di¬ 
verted  of  any  Part  of  his  Property  but  by  the  Judgment  of  his  Peers, 
and  they  not  only  under  the  facred  Obligation  of  an  Oath,  but  alfo  under 
the  Danger  of  an  Attaint  if  they  give  a  falfe  Verdid.  And  this  is  a 
Privilege  no  Man  in  his  Wits  will  ever  willingly  part  with,  who  knows 
its  Value. 


For  whatever  Contempt  may  be  put  on  Juries,  in  the  Law  they  are 
of  the  higheft  Eftimation,  and  no  one  ought  to  pretend  to  be  wifer  than 
the  Law.  The  greateft  Men  have  ever  valued  it  as  the  beft  Way  of 
trying  Fads.  And  the  Lord  Chancellor  himfelf,  when  a  Fad  is  in  IlTue 
before  him,  delivers  it  to  the  King’s  Bench  to  be  tried  by  a  Jury.  But 
the  Advantages  of  this  Trial  by  Juries,  are  fo  well  deferibed  by  Chief 
Juftice  Hale in  his  12th  Chap,  of  the  Hiftory  of  the  common  Law,  al¬ 
ready  read  in  this  Court,  that  I  dare  not  prefume  to  do  Injury  to  the 
Subjed,  by  Encomiumsunworthy  of  its  Excellency.  *  This 
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This  Chief  Judice,  on  whom  no  Man  who  has  not  made  the  Law  his 
Study,  ought  to  be  aihamed  to  pin  his  Faith,  prized  Trials  by  Juries  fo 
highly,  that  in  order  to  fhcw  the  Excellency  of  the  common  above  the 
civil  and  other  Laws,  he  pitches  upon  this  and  Defcents,  as  two  of  its 
principal  Perfections. 

is- 

Therefore,  your  Honours  will  put  too  great  a  Value  on  this  Privilege, 
to  regard,  in  determining  this  mod  important  Point,  what  is  done  in 
other  Colonies  •,  becaufe,  they  have  no  Power  to  alter  our  Laws.  If 
Caufes  are  brought  up  by  Way  of  Appeal  from  VerdiCts  in  iome  of 
them  *,  if  two  or  three  contradictory  VerdiCts  are  taken  in  the  fame 
Caufe  in  others  ;  your  Honours  will  clearly  fee  the  Abfurdity  of  fuch  a 
PraCtice  •,  and  while  you  leave  them  to  plead  either  Ignorance  or  Ne~ 
ceffity  for  not  conforming  to  the  Laws  of  England ,  exprefsly  enjoined 
by  his  Majefty’s  IndruCtions  to  his  Governors,  you  will  zealoudy  fup- 
port,  according  to  his  mod  gracious  Majedy’s  Intentions,  and  favour 
to  us,  every  PraCtice  confonant  to  thole  wholefome  Laws. 

Neither  is  this  Appeal  in  any  Manner  favoured  by  Magna  Chart  a , 
and  therefore  nothing  furprifed  me  more  than  to  find  that  quoted  in 
Favour  of  an  Appeal.  The  Claufe  nitlli  vendemus ,  nulli  negabimus , 
ant  deferemus  Juftitiam ,  does  no  more  prove  that  the  King  is  to  try 
every  Caufe  himfelf,  than  every  Writ  or  Pleading  does,  which  fuppoles 
him  prefent  in  all  his  Courts  of  Judice.  This  appears  from  my  Loid 
Coke's  Comment  on  thofe  Words.  And  to  Ihew  how  little  Magna 
Charta  favours  fuch  an  Appeal  as  this,  I  will  read  the  whole  Claufe 
from  which  thefe  Words  are  taken,  and  a  Part  of  my  Lord  Coke's  Com¬ 
ment  upon  it.  The  Claufe  runs  thus,  Nullus  liber  Homo  capiatur,  vel  i 

imprifonetur ,  aut  diffeifiatur  de  liber o  Tenement o  fuo ,  vel  Liber tatibus , 
v  el  liber  is  Confuetudinibus  fuis  •,  aut  ullagetur  ,aut  exuletur,aut  aliquo  Modo 
deftruatur  ;  nec  fuper  eum  ibimus,  nec  fuper  eum  mitt  emus ,  nifi  per  legale 
Judicium  Parium  fuorum,  vel per  Legem  Terr*  \  nulli  vendemus,  nulli  ne¬ 
gabimus,  aut  deferemus ,  Jufiitiam ,  vel  rettum.  On  which  myLord  Coke  fays, 

againd  this  antient  and  fundamental  Law,  and  in  the  face  thereof,  I 
find  an  Aft  of  Parliament  made,  that  as  well  Judices  of  Affize  as  Juf- 
tices  of  Peace,  without  any  finding  or  Preferment  by  the  VerdiCt  of 
twelve  Men,  upon  a  bare  Information  for  the  King  belore  them  made, 
fhould  have  full  Power  and  Authority  by  their  Difcretions,  to  hear  and  de¬ 
termine  all  Offences  and  Contempts  committed  or  done  by  any  Perfon  or 
Perions  agiaind  the  Form,  Ordinance  and  EffeCt  of  any  Statute  made  and 


t 


[  6^  ] 

not  repealed,  &c.  by  Colour  of  which  Adi  fliaking  this  fundamental 
Law,  it  is  not  credible  what  horrible  Oppreffions  and  Exadtions  to  the 
Undoing  of  infinite  Numbers  of  People  were  committed  by  Sir  Richard 
Empfon ,  Knight,  and  Edmund  Dudley ,  being  J'uftices  of  Peace 
throughout  England  \  and  upon  this  unjuft  and  injurious  Adi,  (as  com¬ 
monly  in  like  Cafes  it  falleth  out)  a  new  Office  was  created,  and  they 
made  Mafters  of  the  King’s  Forfeitures.  But  at  the  Parliament  holden 
in  the  Firft  Year  of  H.  VIII.  this  Adi  n,  H.  VII.  is  recited,  and 
made  void  and  repealed,  andtheReafon  thereof  is  yielded,  for  that  by 
Force  of  the  faid  Adi  it  was  manifeftly  known,  that  many  finifter  and 
crafty,  feigned  and  forged  Informations,  had  been  purfued  againft  divers 
of  the  King’s  Subjedls,  to  their  great  Damage  and  wrongful  Vexation  : 
And  the  ill  Succefs  hereof,  and  the  fearful  End  of  thefe  two  Oppreffors, 
fhould  deter  others  from  committing  the  like,  and  admonilh  Parlia¬ 
ments,  that  in  (lead  of  this  ordinary  and  precious  Trial  per  Legem  Terrce^ 
they  bring  not  in  abfolute  and  partial  ft  rials  by  Dilcretion.  In  fhort, 
whoever  will  fupport  a  Pradlice  of  this  Nature,  ought  by  no  Means  to 
refer  to  Books  of  the  Law  *,  for  the  Laws  of  England  abnor  it,  and  bear 
Teftinaony  againft  it  in  every  Page.  Neither  can  it  be  fuppoited  by 
advancing  new  Principles,  fuch  as  thefe.  ift.  The  common  Law  ex¬ 
tends  to  the  Plantations,  but  the  Statute  Law  does  not.  2dly.  The 
Laws  of  England  extend  to  the  Plantations,  but  the  Execution  being  in 
the  King,  he  can  eredl  what  Courts  for  the  Diftribution  of  Juftice  he 
pleafes.  Principles  new  as  thefe  are,  unheard,  unthought  of,,  before 
this  important  Trial  between  Thomas  For  fey  and  IV a ddel  Cunningham^ 
one  would  think  needed  fome  Proof,  fome  Authority  at  leaft  to  eftablifh 
them  ;  for  certainly  they  are  not  felf-evident  Propofitions.  But  nothing 
of  the  Sort  have  I  heard.  On  the  Contrary,  it  is  fuppofed  by  all  Civili¬ 
ans,  that  Colonies  carry  out  with  them  the  Laws  of  their  Mother  Coun¬ 
try.  And  if  they  do,  they  muft  take  thofe  with  them,  which  are  in 
Force  at  the  Time  they  emigrate,  becaufe  they  are  familiar  and  known.' 
They  can  never  upon  their  Emigration  be  obliged  to  have  Recourfe  to 
thofe  Rudiments  of  Law,  which  were  firft  formed  by  their  Mother 
Country.  They  can  hardly  be  fuppofed  to  be  fo  well  acquainted  with 
Antiquity  as  to  know  what  they  are.  Neither  can  any  good  Reafon  be 
given,  why  they  fhould  not  reap  the  Advantages  of  ail  the  Improve¬ 
ments  made  by  fucceeding  Ages.  Befides,  no  Man  can  draw  the  Line 
Between  thofe  Laws  which  Hand  upon  the  Authority  of  Adis  of  Pailia- 
ment,  and  that  of  the  common  Law  :  For  many  Things  are  by  com¬ 
mon  Law  which  firft  commenced  by  Adis  of  Parliament ,  many  feem 


to  ftand  on  the  Authority  of  Acls  of  Parliament,  which  were  before  by 
common  Law.  So  that  this  Principle,  if  adopted,  would  produce  more 
Confufion  than  a  fudden  Repeal  of  all  Laws :  Ey  thefe  Means  the  Trials 
by  Battle,  and  Fire  Ordeal,  would  be  again  introduced.  In  fhort  it  is 
not  poffible  to  fuppofe  that  our  mod  gracious  Sovereign,  when  by  his 
Inftrudions  he  diredted  that  the  Laws  fhould  be  adminiftered  in  a  Me¬ 
thod  as  nearly  as  poffible  according  to  the  Laws  in  England ,  intended 
we  fhould  conform  to  all  the  Adfurdities  of  an  ignorant  Age.  No,  his 
gracious  Intentions  doubtlefs  were,  that  we  fhould  enjoy  the  Benefit  of 
thofe  Laws,  which  by  the  Improvement  of  many  Ages  were  wrought 
up  to  the  higheft  Perfection,  and  by  this  he  conferred  on  us  the  greateft 
Blefting  which  his  princely  Wifdom  could  bellow,  and  took  the  bed 
Method  of  fecuring  the  Dependence  of  the  Colonies.  So  prepoderous 
is  it  to  fuppofe  that  it  would  be  fecured  by  depriving  the  People  of  this 
Colony  of  the  Laws  of  England. 

As  for  the  other  Principle,  that  the  King  can  eredl  what  Courts  he 
pleafes  for  the  Didribution  of  Judice,  it  is  not  only  contrary  to  Law, 
but  it  is  big  with  the  mod  dangerous  Confequences.  The  King  it  is 
true  is  the  Fountain  of  Judice,  and  the  Execution  of  the  Law  is  in 
him,  by  the  Conditution  of  England  but  the  Mode  of  difpenfing  it 
is  fixed  by  Law,  and  unalterable,  but  by  Ad  of  Parliament.  He  may 
ered  as  many  new  Courts  as  he  pleafes,  but  they  mud  determine  accord¬ 
ing  to  the  Courfe  of  the  common  Law,  and  proceed  on  Facts  found 
by  Juries.  But  that  he  can  ered  Courts  which  diall  have  a  Power  to 
try  Caufes  in  what  Manner  they  pleafe,  mud  appear  extremely  dio ek¬ 
ing  to  an  Englifo  Ear,  and  to  any  one  who  has  the  lead  Idea  of  the 
Englifh  Conditution.  This  is  exprefsly  provided  againft  by  Magna 
Charta ,  as  appears  by  the  Authority  juft  now  read.  On  this  Principle 
a  Court  fimilar  to  the  Inquifition  might  be  ereded,  and  1  orture  intro¬ 
duced.  By  thele  Means  the  grand  Difference  between  an  EnglifJj  Sub¬ 
ject,  and  a  Subject  of  France ,  or  Spain ,  or  T urkey ,  would  be  annihila¬ 
ted  •,  for  that  confifts  more  in  the  Mode  of  adminiftering  Judice  to  diem, 
than  in  the  Laws  themfelves.  Happy  for  us  we  live  under  a  Monarch 
patriotic  and  beneficent,  who  glories  in  being  the  Sovereign  of  Free- 
Men,  not  of  Slaves  ;  and  will  rejed  with  Abhorrence  every  Preroga¬ 
tive  which  may  be  exerted  to  the  Ruin  of  his  Subjects.  Of  this  we  had 
an  ample  Proof,  when  one  of  the  firft  Ads  of  his  Reign  was  to  fecure 
the  Independence  of  the  Judges,  by  parting  with  what  was  an  un¬ 
doubted  Prerogative  of  his  Crown  *,  and  I  dare  venture  to  prophefy 
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that  whoever  feeks  to  recommend  himfelf  to  his  mod  gracious  Majedy’s 
Favour,  by  undertaking  to  prove  that  his  Subjects  are  no  better  fecured 
in  their  Liberties  and  Eftates  than  thofe  of  the  mod  abfolute  Monarchs, 
will  appear  to  have  taken  the  word  Way  of  making  his  Court.  —— 

»  '  "  '  '  v<  '  'i  f 1 

Before  I  conclude,  as  in  the  Profecution  of  this  Scheme,  not  only 
Juries  but  the  Practifers  of  the  Law,  and  the  judges  have  been  treated 
with  Difrelpeft  ;  Juftice  obliges  me  to  fay,  that  I  have  a  pretty  general 
Acquaintance  with  the  Pradifers,  efpecially  with  thofe  that  are  mod 
eminent,  and  that  from  what  I  have  obferved  of  their  Conduct,  I  can 
declare,  that  I  know  none  who  do  not  behave  themfelves  with  a  Can¬ 
dour,  Integrity,  and  Difinteredednefs,  which  does  Honour  to  their 
Profedion.  And  of  this  they  have  on' this  Occafion  exhibited  a  Proof. 
They  fuppofe  the  Appeal  now  brought  illegal  and  injurious  to  the 
Country,,  and  for  that  Reafon,  not  one  of  them  could  be  prevailed  on 
to  give  his  Adi  dance  to,  but  all  rejeded  the  Project  with  Difdain, 
This  will  long  be  remembered  to  their  Honour. 

As  for  the  Judges  they  or  feme  of  them  are  reproached,  as  forgetting 
their  Duty  in  endeavouring  to  raife  the  Paflions  :  On  which  I  fhall 
obferve  in  the  Words  of  a  great  Lawyer  *,  that  a  Judge  is  not  to  be 
defamed  or  vilified  with  Refped  to  his  Parts,  Fitnefs  for  his  Place,  &c. 
for  if  this  were  allowed,  it  would  be  impofiible  to  keep  in  the  People 
that  Veneration  for  their  Perfons,  and  Submiffion  to  their  Judgments, 
without  which  it  is  impofiible  to  execute  the  Laws  with  Vigour  and  Suo- 
cefs.  What  Grounds  there  are  for  accufing  them  of  raiding  thePaffions 
?  know  not.  When  fuch  Principles  are  advanced  as  tend  to  overturn  a 
Conditution,  of  which  every  Englijhm an  is  fond,  his  Refentment  will 
naturally  be  raifed  *,  and  when  the  Mifchiefs  arifing  from  fuch  Principles 
are  either  fhewnor  hinted  at,  his  Anger  will  be  dill  more  inflamed.  But 
who  ought  to  be  accufed  of  railing  the  Paflions  when  this  is  the  Cafe,  I 
mud  fubmit  to  the  ferious  Confideration  of  your  Elonours.  Certainly 
our  Duty  obliges  us  to  prefent  to  your  Honours  a  lull  View  of  the 
Inconveniencies  which  mud  attend  this  Alteration  of  the  Law. 

It  does  a  peculiar  Honour  to  Juries,  Lawyers,  and  Judges,  that  thofe 
who  impeach  their  Conduct,  declare  againd  the  Laws  of  England ,  thap 
excellent  Sydem  which  can  hardly  be  confidered  without  Admiration,  or 
fpoke  of  without  Rapture,  and  which  our  mod  Gracious  King  is  fo  far 
from  endeavouring  to  deprive  us  of,  that  he  has  particularly  direfled  his 

Governors- 
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Governors  to  conform  to  them  as  much  as  poflible,  by  an  Ir.ftruflion, 
whic.i  lately  and  accidentally  came  to  our  Knowledge,  whereby  his  ■Go¬ 
vernor  or  Commander  in  Chief,  is  direfled  to  take  Care  that  no  Man’s 
Member,  freehold,  or  Goods,  be  taken  away  or  harmed  in  this 
I  rovince,  otherwife  tnan  by  the  edablhh-ed  and  known  Laws,  not  repug- 
nant  to,  but  as  nearly  as  poflible,  conformable  to  the  Laws  of  England . 
Tiiii  fhews  the  Propriety  of  the  Obfervation,  that  the  Judges  ought  not 
to  be  diiebled  in  their  Duty  by  fuch  Scraps  of  Indructions  as  may  from 
i  ime  to  1  ime  be  communicated  to  them  :  For  had  we  been  directed  in 
our  Conduct  by  the  Thirty- fecond  Indruction,  and  mifunderdood  it,  to 
dignify  an  Appeal  againd  a  Verdict,  we  fhould  have  introduced  a  Prac¬ 
tice,  not  only  contrary  to  this  Indruction  by  which  the  Laws  of  England 
are  enforced,  but  to  make  CJfe  of  the  Words  of  the  Oracle  of  the  Law, 
contrary  to,  and  in  the  face  of  Magna  Chart  a*  This  Indruction  alone  I 

fhould  imagine  would  be  a  fufficient  Inducement  to  your  Honours,  to  Tup- 
port  the  Practice  of  the  Law  here,  in  every  Thing  which  is  confonant  to 
the  Laws  at  Home. 


The  lad  Thing  I  beg  Leave  to  trouble  your  Honours  with  is,  an  Adi 
of  Parliament  paded  in  the  4th  Henry  IV.  Chap.  23,  which  runs  thus*. 
Whereas,  as  well  in  Plea  real,  as  in  Plea  perfonal,  after  Judgment  giveft 
in  Courts  of  our  Lord  the  King,  the  Parties  be  made  to  come  upon 
grievous  Pain,  fometime  before  the  King  himfelf,  fometime  before  the 
King’s  Council,  and  fometimes  to  the  Parliament,  to  anfvver  thereof,  of 
new,  to  the  great  impoverifhing  of  the  Parties  aforelaid,  and  in  the  fub- 
verfion  of  the  common  Law  of  the  Land.  It  is  ordained  and  dablifhed, 
that  after  Judgment  given  in  the  Courts  of  our  Lord  the  King,  the 
Parties  and  their  Heirs,  fhall  be  thereof  in  Peace  until  Judgment  be  un¬ 
done  by  Attaint,  or  Error,  if  there  be  Errors,  as  hath  been  ufed  by  the 
Laws  in  the  Times  of  the  King’s  Progenitors. 

This  Adi  I  hope  will  be  fufficient  to  anfwer  the  Objections  of  the  mod 
fcrupulous  *,  for  it  appears  not  only  to  be  made  in  order  to  prevent  fuch 
Appeals  as  are  now  contended  for,  but  alfo  in  Affirmance  of  the  common 
Law.  So  that  I  confidently  expect  your  Honours  will  unanimoufly  re¬ 
ject  this  Appeal,  and  approve  of  our  Conduit. 

ROBERT  R.  LIVINGSTON. 
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At  a  Council  held  at  fort  Gw£«  in  the  City  of  AVu,- 
Yorl  on  Wednefday  the  23d  Day  o.  January,  17  5. 

p  R  E  S  E  N  T,  . 

The  Hon.  CADWALLADER  COLDEN,  Elquire, 

Lieutenant  Governor,  c sc. 


Mr.  Watts, 

Mr.  De  Lancey, 


1 


Mr.  Reade, 
Mr.  Morris. 


Waddd  Cunningham  f\  of  Rehert  R.  Waddel,  was  prefented 

againft  V  and  read,  and  is  in  the  Words  following  •• 

rlTLTcL WAU.ADT*  COEOEH, 

m,k’s  Cm“1' 

i  if  It,  C,ur,  ,f  AfpaU  ,f  >b'H  Pro-.ma  . 

Ipeft fully  prefented. 


Setting  forth,  and  Battery,  commenced 

fpHAT  in  an  Adion  oi  lieipaft, JV  ,  f  ■  d  Province,  by  Thomas 
|  in  the  Supreme  Couit  of  ju  ic  „  given  againft  the 

For  fey  againft  ^^^i^^^Hundred  Pounds Damages,  befides 
Defendant,  for  OneThoufand  and  l  .  who  •,«.  Attorney  for  the 

Cofts  of  Suit,  which  Damages  yo  “ afonable,  defired  the  Attorney 
Defendant,  conceiving  exceffive  and  u  ^  ^  ^  Verdia  unt0  y0ur 

So„oa-"“  '  a  couu  of 'Appeals-  »hich  w»abf«lutd,  refuted  b,  the 
faid  Attorney  and  Counfel. 


That  thereupon  your  Petitioner  ^^'^“^Jo^your  Petitioner,  to 

Notary  Public,  attending  1  which  he  did  accordingly,  requeuing 

move  the  Court  for  fuch  AppeaU  which  he  did  ^  tor  the 

the  Court  to  make  a  Minute  of  his  Motion  it  tiU  next 

prefent ;  but  the  Court  declared  they  would  Morning,. 
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